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Letter from Shawn Griffin
Harris Beach PLLC formed the Public Finance and Economic Development Practice Group to specialize in
state and local financings, and economic development in New York state. Our experience in public finance,
corporate law, municipal law, tax law, environmental law, real estate, labor law and litigation fosters multidimensional solutions for our clients’ economic development needs across New York and nationally.
This Sixteenth Edition Economic Development Handbook contains additions and updates to reflect
statutory and regulatory changes that have occurred in the past year. These changes add wrinkles of
complexity to an already dense statutory and regulatory framework. We have left information in on the
many programs now sun-setting, because we are continuing to support clients through the programs’
final phases. With the information provided in this handbook, we are looking to provide our clients
with more than several tools to sift through this ever-changing landscape—an economic development
survival kit of sorts. While certain tools, such as IDA assistance and Empire Zone benefits, may have
been sufficient in the past, a bundling of tax benefits including Brownfield Cleanup Program Credits,
low-income tax credits and historic tax credits coupled with the use of EB-5 funds, a local development
corporation and/or an IDA may be necessary to ensure long-term growth and longevity for our clients.
Our Practice Group’s experience across the state is a result of learning from our clients and their
projects. Practice Group members and our clients actively participate in educational sessions sponsored
by the New York State Economic Development Council (NYSEDC) to share these experiences so that
others can benefit from the knowledge we have gained. We want to take this opportunity to wish
Brian McMahon, NYSEDC’s former executive director, all the best in his well-deserved retirement, and
to welcome NYSEDC’s new executive director, Ryan Silva to the position. The NYSEDC has consistently
pursued legislative and policy changes to provide economic developers with the tools to fight the battles
of retention and expansion in New York state. If you work in the area of economic development in New
York state, I encourage you to join and actively support the NYSEDC. You can contact the NYSEDC by
phone: (518) 426-4058, or on the web: www.nysedc.org.
Be sure to check out our newest information exchange on economic development and related municipal
issues by visiting www.NYMuniBlog.com. Please feel free to join the discussion.
As a final note, I want to acknowledge that this Handbook is a collaborative effort of our state-wide
Practice Group. We offer it to our clients and friends with the goal that it serves as a useful tool in
economic development efforts across New York. If you have questions or comments, please call or write
the Harris Beach attorney(s) you may already be working with or any member of our Practice Group
listed in the Points of Contact tab in this handbook.
Shawn Griffin
Co-Leader, Public Finance
and Economic Development
Practice Group
sgriffin@harrisbeach.com
585-419-8614

HarrisBeach.com
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PLEASE NOTE THAT THE INFORMATION CONTAINED IN THIS HANDBOOK IS SOLELY FOR INFORMATIONAL
PURPOSES AND DOES NOT CREATE AN ATTORNEY-CLIENT RELATIONSHIP. IT ALSO DOES NOT PURPORT
TO BE A SUBSTITUTE FOR ADVICE OF COUNSEL ON SPECIFIC MATTERS.
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INDUSTRIAL
DEVELOPMENT
AGENCIES (IDAS)
by Shawn M. Griffin

Introduction
Industrial development agencies (IDAs” or
“Agency”) are formed under Article 18-A of
New York State General Municipal Law (GML),
as amended (the “Act”), as public benefit
corporations. From 1969 to 1984, approximately
176 IDAs were formed by legislative acts
contained within Title 2 of the Act. IDAs were
created to actively promote, encourage, attract
and develop job and recreational opportunities
and economically-sound commerce and
industry in counties, cities, towns, and villages
throughout New York state (the “State”). IDAs
are empowered to provide financial assistance
to private entities through tax incentives
in order to promote the economic welfare,
prosperity and recreational opportunities
for residents of a municipality (a “Benefited
Municipality”). Although the activity level for

each IDA varies, any company considering a
construction/renovation/expansion project or
other economic development activity within the
State should begin with a call to the local IDA.
Additionally, any company that seeks assistance
to retain its business interests within the State
should contact the local IDA.
Title 1 of the Act vests broad powers in IDAs,
including the ability to purchase, sell, lease
and/or mortgage real property and to borrow
and make money available in connection with
properly-induced IDA projects. However, as
discussed in detail below, because IDAs are
public benefit corporations, they are subject to
open government laws, have limited investment
powers and specifically are not empowered to
make outright gifts to a private enterprise.

Structure of an IDA-Assisted Transaction
Any entity—either for-profit or not-for-profit1—
that wants to undertake a construction or

expansion project2 in a Benefited Municipality
can, in general, be considered a qualified

An IDA’s ability to provide financial assistance to, or undertake projects for the benefit of not-for-profit corporations has expired. Through structuring
and/or use of a local development corporation, necessary benefits can be made available to not-for-profits.

1

“Project” is currently defined broadly by GML § 854(4) as “any land, any building or other improvement, and all real and personal properties located
within the State of New York and within or outside or partially in and partially outside the municipality for whose benefit the agency was created…”

2
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applicant. The IDA usually participates by taking
title to or a leasehold interest in the real and/
or personal property involved in the project.
The IDA then leases the property under a lease
agreement, or sells the property under an
installment sale agreement, to the company
undertaking the project. The payment under the
lease or installment sale agreement is usually a
nominal consideration, plus debt service on any
money the IDA borrowed to fund the project. At
the time of closing, the IDA will generally charge
an administrative fee ranging from 0.5% to 1.5%
of the total project costs.
If a company owns the property before starting
the project, it transfers an interest in the
property (either fee title or a leasehold interest)
to the IDA without paying a transfer tax. If a third
party owns the property, the company must
arrange for the transfer of an interest in the
property to the IDA. The length of time the IDA
maintains an interest in the property depends
on the financial assistance being provided to
the company. (See Section C, below.) When
financial assistance is limited to the issuance of
tax-exempt bonds and/or a mortgage recording
tax exemption, the IDA need only maintain an
interest in the property for a period as short as
one day. When providing a sales tax exemption,
the IDA may secure an interest in the property
through the construction or installation period
only, or in the alternative an IDA may provide
sales tax exemptions through an Agent
Agreement. The IDA will maintain an interest in
the property for upwards of 20 years or more
when offering a real property tax abatement.
Appendix A, attached hereto, shows schematics
illustrating the relationships between the parties
involved in a straight lease transaction and a taxexempt bond transaction.
Chapter 563 of the Laws 2015 was enacted
on December 18, 2015 and took effect on
June 15, 2016 amending Sections 859-a and 874
of the General Municipal Law to require IDAs to
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develop a standard application for applicants
to include, among others, (i) a statement that
there is a likelihood that the project would not
be undertaken but for the financial assistance
provided by the IDA or if the project could be
undertaken without financial assistance, a
statement indicating why the project should
be undertaken by the IDA, (ii) an estimate of
private and public funding as well as applicant
investment, (iii) job information including
salary and benefits, (iv) a statement that the
owner, occupant or operator receiving financial
assistance is in substantial compliance with
applicable local, state and federal tax, worker
protection and environmental laws, rules and
regulations, and (v) a statement acknowledging
that the submission of any knowingly false
or misleading information may lead to the
immediate termination of any financial
assistance and the reimbursement of any tax
exemptions claimed.
Chapter 563 also requires IDAs to adopt
uniform criteria for the evaluation and
selection of projects for financial assistance
that includes, among other things, a written
cost-benefit analysis and notification by the IDA
to the municipality or municipalities in which
the facility or plant was located, if applicable.
Furthermore, Chapter 563 requires IDAs to
develop a uniform project agreement that sets
forth the terms and conditions under which
financial assistance will be provided. The project
agreement must include, among other things,
(i) the purpose to be achieved by the IDA,
(ii) annual certification by the applicant of job
information, (iii) the PILOT schedule, and (iv)
the suspension or discontinuance of financial
assistance, or the modification of the PILOT
schedule to require increased payments, or the
return of all or a part of the financial assistance,
for material violations of the terms and
conditions of the project agreement.
Lastly, Chapter 563 requires the IDA to develop
policies for the suspension or discontinuance of
Local Agencies, Incentives and Laws 3

financial assistance, or the modification of the
PILOT schedule to require increased payments,
or the return of all or a part of the financial
assistance, for such things as material shortfalls
in job creation and retention projections or
material violations of the terms and conditions

of the project agreement. IDAs must at least
annually assess the progress of each active
project toward achieving the investment, job
retention or creation, or other objectives of the
project indicated in the project application.

Financial Assistance
The current provisions of the Act allow IDAs to
provide four basic forms of financial assistance
that include: (1) mortgage recording tax
exemption, (2) sales and use tax exemption,
(3) real property tax abatement, and (4) interest
rate savings via tax-exempt financing.

1. Mortgage Recording Tax Exemption
Whenever a county clerk records a mortgage
in the State, the mortgagor must pay a 0.75%
to 1.85% (of the mortgaged amount) mortgage
recording tax—a significant expense on projects
involving substantial financing. The IDA,
however, can qualify a company for a mortgage
recording tax exemption. If an IDA (on a nonrecourse basis) has an interest in the property
(either fee title or leasehold interest) at the time
the mortgage is recorded, the IDA will mortgage
its interest in the property (exempt from the
mortgage recording tax under GML § 874—
exemption for taxes and assessments upon any
of the property acquired by the IDA or under its
“jurisdiction or control or supervision or upon its
activities”) and the company will simultaneously
mortgage its interest in the property (exempt
from the mortgage recording tax under New
York State Tax Law (Tax Law) § 255—as a
supplemental mortgage securing the same
indebtedness). As an alternative, the IDA and
the company can execute one mortgage with
the IDA agreeing to pay the mortgage recording
tax (which triggers a single exemption under
GML § 874). Either arrangement can save a
substantial amount of money for the company—
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from $7,500 to $18,500 for example, on a $1
million principal mortgage. Provided, however,
Chapter 394 of the Laws of 2016 was enacted
on September 30, 2016, which amended
Section 874(1) of the General Municipal Law
and Sections 252 and 253(2)(a) of the Tax Law
eliminating the authority for IDAs to exempt the
portion of the mortgage recording tax imposed
by the following transportation districts:
(i) Capital District Transportation Authority,
(ii) Central New York Regional Transportation
District, (iii) Metropolitan Commuter
Transportation District, (iv) Niagara Frontier
Transportation District and (v) RochesterGenesee Transportation District. Chapter 394
also amended the Public Authorities Law to
make conforming changes for the two industrial
development authorities established under the
Public Authorities Law.
Although the statute was amended on October
3, 2016, Governor Andrew Cuomo indicated
in his approval memorandum that because
the amendment would interfere with the
completion of several pending projects, a
chapter amendment should be approved to
delay the effective date of the amendment
to July 1, 2017. Despite the Governor’s stated
intention, the Legislature was adjourned and
the chapter amendment was not passed until
January, 2017. The intent is to provide refunds in
this gap period and make the change effective
July 1, 2017. We note that an LDC can provide a
full exemption independently or working with
the IDA.
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2. Sales and Use Tax Exemption
The sales and use tax rates in the State
generally range from 7% to 8.875%. Under
GML § 874, all purchases made by an IDA
or its agents are exempt from sales and use
tax. Pursuant to TSB-M-14(1.1)S, Sales Tax
Reporting and Recordkeeping Requirements for
Industrial Development Agencies and Authorities,
agents of an IDA should present a form ST-123
when making purchases for the project. The
former practice of using an IDA letter is no
longer used. The agent can then acquire the
equipment, materials and services needed to
acquire, construct, reconstruct and/or equip
the project without having to pay sales or use
taxes. The exemption is generally limited to
the construction, reconstruction or installation
period and cannot cover ongoing operational
costs. However, tax exemptions for operational
costs may be available through the New York
State Empire Zones program if currently zone
certified. (See discussion below.) A company in
an Empire Zone may benefit from both the IDA
sales tax exemption (exempts both the local
and State portions for purchases of equipment
and materials) and the Empire Zone sales tax
exemption (exempts State portion only, but also
exempts operational costs for up to 10 years).
Depending on the size of the project, the
cost savings for the company under this
arrangement can be significant. On a project
where $1 million of the costs are subject to
sales and use tax, the exemption can result in a
savings of $70,000 to $88,750. When the lease
or installment sale agreement expires, the IDA
transfers any personal property that is involved
in the project to the company without the
payment of any sales or use tax.

Sales Tax Procedures, Administration and
Recapture Provisions Instituted with the
2013-14 State Budget. Chapter 59 of the Laws
of 2013. The State budget legislation includes
GML Section 8753, which establishes heightened
transparency and accountability for the process
by which IDAs provide sales tax exemptions
to all applicants. Historically, IDAs have been
required to follow IDA Act provisions under
which estimated sales tax exemption amounts
were disclosed at public hearings and project
agents were issued a State-prescribed form
ST-60 to evidence IDA agent status for purposes
of acquiring goods and services exempt from
sales taxes. IDAs were required to timely file the
ST-60 with the State Department of Taxation
and Finance (DTF) and project agents were also
required annually to file a form ST-340 with DTF.
The new provisions will allow DTF to identify and
control any disparities between the amount of
financial assistance actually granted by IDAs and
the amount of exemptions actually received by
project agents and operators.
The budget legislation includes significant
procedural, administrative and recapture
safeguards imposed upon IDAs and their agents,
including the following major elements:
1. IDAs must keep records of the actual
amounts of sales tax exemptions
conferred to each applicant. IDAs must
provide additional information and reports
to DTF and reports to DTF within thirty
(30) days of providing financial assistance
to a project, which includes the estimated
exemption amounts. DTF may prescribe
new forms for IDAs to use for this
requirement.4 IDAs that fail to file these
reports could lose their ability to confer
sales tax exemptions (GML 875(2)).

The IDA Reform provisions from the 2013-14 State Budget, apply to (i) all IDA projects established, agent or project operator appointed on or after the
date of the act (March 28, 2013), (ii) any amendments or revisions made to provide additional funds or benefits after the date of the act for projects
established, agent or project operator appointed, or financial assistance provided prior to the date of the act, and (iii) to any IDA recapture of state
sales or compensating uses taxes on or after the date of the act. The retail provisions embedded within GML Section 862 are not mirrored within
Public Authorities Law (PAL) Article 8 relating to the Auburn Industrial Development Authority (AIDA) and the Troy Industrial Development Authority
(TIDA), but the new sales tax provisions are imposed upon AIDA and TIDA within new PAL Sections 2326-a and 1963-b, respectively.

3

As mentioned above, DTF requires now an agent to use the new form ST-123 and submit it to the requesting vendor

4
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2. IDAs must include new terms and
conditions within resolutions and project
documents relating to sales tax reporting
and recapture provisions (GML 875(3)
(a)). This requirement should be reflected
within all project authorizing resolutions
and match the corresponding amount(s) of
estimated financial assistance disclosed by
the IDA at the required public hearing.
3. IDAs are required to recapture sales tax
exemptions claimed by project agents in
excess of the actual amount conferred
by the IDA. Failure by an agent to repay
any such amounts will allow DTF to
directly assess the agent or operator for
the exemption amounts, together with
any relevant penalties and interest due
thereon. (GML 875(3)(b)).
4. To the extent that an IDA recaptures any
unauthorized state sales tax exemption,
the IDA must remit same to DTF within 30
days of receipt. IDAs are further required
to join DTF in any lawsuit or action to
recover unauthorized sales tax exemptions
(GML 875(3)(c)).
5. IDAs are required to issue an annual report
on the terms and conditions of all sales tax
exemptions conferred and all recapture
policies and activities (along with any other
information required by the Commissioner
of the State Department of Economic
Development (DED). This report must be
filed with DTF, the Director of the Division
of the Budget (DOB), ESDC, OSC, and the
IDA’s benefited municipality. The report
should be included within an IDA’s annual
filings with OSC. Failure to file could also
result in an IDA’s loss of ability to provide
future tax exemptions. (GML 875(3)(d)).
6. IDAs may not use an ST-60 to confer and
report sales tax exemptions. IDAs must
issue and appointed agents must utilize
a form ST-123 in order to properly confer
and secure sales and use tax exemptions.
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GML Section 875(5) contains provisions for
penalties and implications for fraudulent
use that all IDAs and their agents should be
aware of.
7. DTF is authorized to audit IDA records
and use any findings to assess agents
and operators for any unauthorized
exemptions (GML 875(6)).
8. IDAs must post all project resolutions
and sales tax exemption agreements
on the internet. These documents must
also be provided free of charge to any
person requesting the information.
This requirement is in addition to and
supersedes provisions of the Public
Authorities Accountability Act of 2005
(PAAA) and the Freedom of Information
Law, or FOIL. Qualifying “trade secrets”
exceptions under FOIL may be used
to protect sensitive agent or operator
information (GML 875(7)).
9. IDAs must timely report to DTF any
amendments, revocations, or terminations
of agent appointments (GML 874(9)(b)).
10. DTF is authorized to adopt rules and
regulations regarding the foregoing
provisions. Together with forms to be
adopted by DTF, all IDAs and practitioners
should be prepared to react to and comply
with same as they are issued in the coming
months.
In light of these new provisions, IDAs should
immediately review their UTEPs to account
both the new retail prohibitions under GML
Section 862, and to account for the new
sales tax reporting and recapture provisions
contained in GML Section 875. In addition, IDA
Application for Financial Assistance should
also be amended to require (i) greater detail
on proposed project expenditures to assure
accuracy on Agency authorized exemptions,
and (ii) project applicants to specifically
acknowledge their understanding of the new
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state sales tax recapture requirements under
GML Section 875. All IDA public hearing records,
inducement resolutions, agent agreements,
leaseback agreements, and, as best practice,
sales tax letters, should be reviewed and revised
so they contain the terms and conditions of
the reporting and recapture provisions of
GML Section 875. In addition, all IDAs should
carefully review and consider all requests for
extensions of IDA agent status for projects
that were approved prior to the March 2013
effective date of GML Section 875 and/or any
projects that were authorized prior to the use
of revised Form ST-60 and/or ST-123. These
extensions may require an IDA to carefully
review the amount and limits of sales tax
exemptions previously authorized and require
a new recapture agreement to be executed
by the IDA agent. Clearly, it is imperative that
IDAs should closely administer and comply with
applicable reporting requirements to ensure
continued ability to provide financial assistance
to applicants. In addition, all IDA applicants,
agents and operators should be aware of and
comply with these new requirements in order to
avoid possible IDA recapture and/or imposition
of DTF assessments.

3. Real Property Tax Abatement
In the State, property owners pay a real
property tax based on the assessed value of
land and improvements to a site. Any real
property owned or controlled by an IDA is
not subject to ad valorem real property taxes,
under GML § 874 and Real Property Tax Law
(RPTL) § 412-a. However, real property owned
or controlled by an IDA continues to be subject
to special assessments and user fees (water,
sewer, fire, etc.). When an IDA takes title to or a
leasehold interest in real property, the property
becomes 100% exempt from ad valorem real
property taxes. To accommodate the needs
of the local tax jurisdictions, however, the IDA
generally negotiates a Payment-In-Lieu-Of-
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Tax Agreement (PILOT Agreement) with the
company. The IDA will then direct, or receive
and forward, these payments-in-lieu-of-taxes to
the affected tax jurisdictions in the percentage
that each affected tax jurisdiction would
otherwise have received but for the Agency’s
involvement. By law, IDAs have the authority
to negotiate any PILOT Agreement they deem
reasonable. There is no required formula for
calculating the payments to be made under a
PILOT Agreement. They are, however, required
to have specific policies adopted which outline
the types of PILOT Agreements they are offering
and procedures for deviation from those stated
policies (the Uniform Tax Exemption Policy
“UTEP”). If the IDA deviates from its UTEP, it
must notify the affected jurisdictions. Although
there is no statutory limit to the period or
amount of the abatement, IDAs generally limit
the period to between 10 and 20 years, with
the assumption that the abatement generally
results in more revenue for the tax jurisdictions
than was generated by the property before the
IDA’s involvement.
This benefit is generally referred to as a “real
property tax abatement” rather than a real
property tax exemption, given the interplay
between the 100% exemption from real
property taxes and the IDA policy of requiring
a payment-in-lieu-of-taxes. Some PILOT
Agreements provide a specific dollar amount
to be paid each year for the term of the PILOT
Agreement. The mere predictability provided
by such a PILOT Agreement can be invaluable
to a developer. Since each PILOT Agreement
is negotiated on a project-by-project basis, it
is difficult to estimate the exact savings from
the real property tax abatement. There is
little doubt, however, that the abatement can
provide significant savings. As a reminder,
certain projects may already qualify for a partial
exemption from real property taxes for new
improvements under RPTL §§485-b (business
investment exemption) or 485-e (Empire Zone
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Exemption). A company in an Empire Zone may
benefit from a refund of real property taxes paid
on payments made under a PILOT Agreement.
Where companies qualify for a 100% refund
from the State, the IDA will often negotiate a
payment-in-lieu-of-tax equal to full taxes and
allow the increment (difference between full
taxes and otherwise negotiated amount) to be
used to repay debt service related to certain
infrastructure improvements (referred to as
“PILOT Increment Financing” or “PIF”).

4. PILOT Administration Issues
Pursuant to GML § 874(1), IDAs “shall be
required to pay no taxes or assessments upon
any of the property acquired by it or under its
jurisdiction or control or supervision or upon
its activities.” This broad exemption is mirrored
within RPTL § 412-a, wherein real property
“owned by or under the jurisdiction, supervision
or control of industrial development agencies
enumerated in GML shall be entitled to such
exemption.” (See 9 Op. Counsel SBEA No. 17
and Ch. 228 of the Laws of 1988, Section 1.)
In order to secure this exemption, an
application (See Form RP-412-a, as prescribed
by the New York State Office of Real Property
Services (ORPS)) must be filed in the office
of the applicable assessor on or before the
appropriate taxable status date for the year
in which the exemption is first claimed. At
such time, copies of the RP- 412-a application
along with the PILOT Agreement (or extract of
terms thereof) must be mailed or delivered to
the chief elected official of each city, county,
town, village within which the project is located.
Additional applications are not required for
subsequent PILOT years unless the terms of the
agreement are modified or amended.
It is important to note that the real property tax
exemption afforded to and provided by IDAs
applies only to general taxes and not to special
assessments and special ad valorem levies. (See

Available at HarrisBeach.com

© 2017 Harris Beach PLLC, all rights reserved.
800-685-1429

1 Op. Counsel SBEA No. 23.) Likewise, the extent
to which an IDA may afford an abatement from
real property taxes largely depends upon each
Agency’s adopted UTEP. (See GML § 874.)
While property acquired by the State or Federal
government after taxable status date and prior
to lien date is immune from taxation (See 2 Op.
Counsel SBEA No. 33; 1 Op. Counsel SBEA
No. 40, respectively), property acquired by
quasi-governmental agencies, such as IDAs (See
5 Op. Counsel SBEA No. 55), urban renewal
agencies (See 1 Op. Counsel SBEA No. 68) and
economic development agencies (See 2 Op.
Counsel SBEA No. 28), is subject to taxation
until the applicable tax years following the next
taxable status date.
Therefore, the execution, delivery and filing of
any IDA PILOT Agreement and related Form
RP-412-a, should be carefully timed to account
for the applicable taxable status date. Likewise,
the exemption afforded by the IDA’s jurisdiction,
control or supervision of the subject parcel
(via deed or lease agreement), along with the
applicable abatement schedule, will be effective
for the tax years following the applicable taxable
status date through the termination date of the
PILOT Agreement.
PILOT Termination effective immediately.
In contrast to the taxable status date driving
the effectiveness of the commencement of the
PILOT Agreement, the termination of a PILOT
Agreement is considered an immediate taxable
event whereby the subject property becomes
a fully-taxable improvement as of the date of
PILOT Agreement termination. Section 520 of
RPTL provides that whenever property receiving
a total or partial exemption is transferred to an
owner not entitled to receive such exemption,
the property becomes immediately liable to
taxation both for the unexpired portions of the
fiscal years during which the transfer occurs and
for succeeding fiscal years (See OSC Opinion
87-61 and 10 Op. Counsel SBEA No. 87). The
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appropriate appointed assessor is thereafter
empowered to establish the corresponding
assessed valuation attributable to the project
facility as of the PILOT Agreement termination
date and such determination is subject to the
administrative and judicial review process set
forth within Article V and Article VII of RPTL.
(See also 10 SBRPS No. 21.)

Tax Increment Financing (TIF) versus
PILOT Increment Financing
TIF has been authorized in New York since
1984. However, only two small TIF financings
(approximately $8mm and $1.2mm respectively)
had been completed in New York state by the
end of 2011. A more popular structure was
the use of an IDA PIF. One of the main reasons
for the infrequent use of TIFs is that the vast
majority of municipalities within the State have
separately assessing school districts, which
results in dividing the property tax receipts
between the municipality and the local school
district. Prior to 2012, only a municipality could
adopt a redevelopment plan and participate in a
TIF. As a result, the property taxes generated by
the municipality are insufficient to leverage viable
bond financing. The exceptions to this general
rule are the five big cities in the State—New York,
Buffalo, Rochester, Yonkers and Syracuse. Recent
legislation expanded the statute by amending
the law to allow schools to participate which
generated renewed interest in TIF. However,
upon further research as to determine how the
increment would be created, a bigger concern
arises and this issue was not addressed by the
2012 legislative changes. If TIF Bonds were to
be issued by a Town or the County, neither
the increment nor the assessed value of the
properties within the TIF district could be assured
and under certain scenarios, the increment and
assessed values decline over time.
TIF Bonds in New York state call for a rigid
statutory process to be followed. The payments
that are used for debt service are true tax
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payments secured by tax liens. However,
payments made under the Real Property Tax
Law are a function of assessment, equalization
rate and tax rate. A falling equalization rate
means that assessing unit-wide market values
are rising. This leads to the potential for
commercial property owners to contest their
assessed valuation. With an active grievance
practice for commercial properties, a falling
equalization rate is likely due to sales of older
residential properties. Given the limited
circumstances when assessments can be
grieved under New York law, those holding
their property for long periods tend to have
lower assessed valuations versus new owners.
As these older residential properties are sold,
the state formula picks up the spread between
assessed value and sale price as one of the
factors that impacts the equalization rate
being calculated. If a commercial property has
recently grieved its taxes and/or is otherwise
properly assessed, a declining equalization
rate will artificially inflate the estimated market
value for the commercial property based
on the assessed value and lead to further
grievances. If the TIF Bonds were issued for
improvements in a defined district, you can
assume that these new improvements would
be properly assessed when first established.
If activity outside the increment area causes
the equalization rate to decline, the tax
formulas will imply a growing market value for
the increment improvements. If this implied
increase is beyond what the market price has
grown to, the owners of the improvements in
the increment district would grieve their taxes.
Outside a written tax agreement, there is no
way to prevent grievances by the owners in the
increment district. As they grieve their taxes
their assessment would be adjusted downward.
In the extreme case, this practice could continue
such that, if tax rates are otherwise stable,
the aggregate tax load moves outside the
increment district causing the actual amount
paid by the owners in the increment district
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to decline. Under this scenario, we cannot
insure the TIF Bond holders of an increment
or the tax jurisdictions of a base payment. This
uncertainty was unacceptable to the working
groups in other communities with whom we
have worked and we note that the other states
authorize property tax agreements with TIFs
that eliminate these issues and bring certainty
to the payment stream. As a practical matter,
a property tax agreement would need to
involve the IDA or the New York State Urban
Development Corporation (d/b/a ESDC). ESDC
can establish a PILOT and use payments made
for debt service without tax jurisdiction consent,
whereas use of payments under an IDA PILOT
require consent of the tax jurisdictions. We
assume for the balance of this analysis that
use of the IDA is the preferred route. As a
final note, use of the IDA for the PILOT does
not necessarily mean that the IDA will borrow
the funds. This is an important note given
imposition of the State Bond Issuance Charge
on IDA bond issues that does not apply to LDC
or other types of borrowing.
Across New York state, there are instances
where the increment from a specific project
is utilized for debt service with the consent
of the tax jurisdictions through use of an IDA
PILOT Agreement. When bonds are issued by
an IDA, LDC or other designated borrower, and
payments under the PILOT Agreement can be
set up to have a base amount payable to the
tax jurisdictions and an increment used for
debt service, the structure is often referred to
as “PILOT Increment Financing” or “PIF.” This
structure became very popular state-wide when
the Empire Zone program added the refund for
property taxes paid. Rather than negotiate a
discounted payment under the PILOT Agreement
and incur the debts directly, developers
opted to pay the amount through the PILOT
Agreement such that the amount was refunded
and, effectively, the state program ended up
paying the debt service on the borrowing. As
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transaction counsel for over 33 IDAs state-wide,
we have worked on dozens of these structures
between 2002 and 2006 and note the $300mm
borrowing undertaken with this structure by City
of Syracuse IDA for Destiny Mall.

Lower Interest Rates for Debt Incurred
as Part of the Project
IDAs are authorized by State law to issue bonds
and notes. An IDA can issue tax-exempt bonds,
subject to the limitations imposed by the
Internal Revenue Code of 1986, as amended
(the “Code”). The proceeds of these tax-exempt
bonds can be used to fund all, or substantially
all, the costs of a project (excluding certain costs
of issuance in excess of 2% of the total amount
of the bond issue). If the project meets the
strict qualification requirements of the Code,
the company should then determine if issuing
tax-exempt bonds is a cost-effective method of
financing the project.
An IDA itself provides no credit enhancement
and issues bonds on a non-recourse basis. For
that reason, the ability to sell bonds depends
solely on the creditworthiness of the company
(or the credit rating of the credit enhancement
supporting the transaction, if any—see
discussion, below). State law does not allow
an IDA to loan the net proceeds directly to the
company, as is done in other states. Because
an IDA does not have the statutory authority to
“loan” money, bond proceeds are used by the
company to build the project in the name of
the IDA.
The project is then leased or sold by the IDA
to the company for an amount equal to debt
service on the bonds issued. The company’s
rental payments under the lease agreement,
or installment purchase payments made under
the installment sale agreement to the IDA
(or bond trustee), are used to pay principal
of and interest on the bonds. The property
involved is generally used as collateral and the
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company’s direct guaranty is generally required.
It may be necessary to provide some form of
credit enhancement, such as a letter of credit
issued by a bank or other qualified financial
institution, bond insurance, or Federal Housing
Administration (FHA) insurance, depending on
the market where the tax-exempt bonds are sold
and on the creditworthiness of the company.
Before proceeding with a bond transaction,
the company should conduct a cost/benefit
analysis, weighing the cost of financing through
traditional means against those costs associated
with a tax-exempt bond transaction. Does
it pay to finance the project with funds that
are at an interest rate that is generally two to

most IDAs deliver this form of benefit through
an affiliated LDC (see Section II below).

Bond Issuance Charge
Pursuant to the New York State Public
Authorities Law (the “PAL”) § 2976, payment of a
“bond issuance charge” to the State is required
for any bonds issued by certain public benefit
corporations, which, by statute, include IDAs
but do not include LDCs. Bond issuance charges
will typically be passed on to and paid by the
borrower. This is in addition to any issuance
fee charged by the IDA. The amount of the
bond issuance charge is calculated by
multiplying the principal amount of the bonds
by the following schedule

Principal Amount

Percent Charged

$1,000,000 or less

.168%

$1,000,001 to $5,000,000

.336%

$5,000,001 to $10,000,000

.504%

$10,000,001 to $20,000,000

.672%

More than $20,000,000

.84%

three percentage points lower than the cost of
borrowing money directly through a taxable
transaction? Or will that benefit be outweighed
by the additional costs of documenting a bond
transaction such as bond counsel fees and,
potentially, letter of credit fees of 0.75% to 1.5%
of the bond amount, underwriter discount fees
of 1% to 3% of the bond amount, underwriter
counsel fees, letter of credit and issuer counsel
fees, trustee fees and other incidental costs?
A detailed discussion concerning tax-exempt
financing is included herein under the Federal
Incentives section, below. Since January 2008,
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In addition to the State bond issuance charge
described above, an annual charge equal to 0.3%
(30 basis points), payable in monthly installments,
must be paid to the Department of Health for
inspection, regulation, supervision and audit costs
associated with bonds or notes issued to finance
certain health care facilities (typically facilities
that require the approval of the Commissioner of
Health). (See 10 NYCRR § 400.24.) However, the
2014-15 State Budget eliminated PAL § 2976-a,
which required a fee to be paid to the New York
State Commissioner of Health in an amount
equal to 0.9% (90 basis points) of the principal
amount of such bonds or notes.
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Limitations On Financial Assistance and IDA Powers
While it is the purpose of an IDA to promote the
economic welfare and prosperity of a Benefited
Municipality’s inhabitants and to actively attract
and encourage the development of such
activities, Article 18-A of the Act does place some
restrictions on an IDA’s ability to participate in
certain types of projects. In addition, there are
certain statutorily required prerequisites an IDA
must comply with prior to undertaking a project.
This section is intended to highlight certain
sections of GML that must be addressed prior to
commencing any project for which IDA assistance
is sought. Despite these requirements, the vast
majority of projects, whether new construction,
expansion, renovation or equipment acquisition,
will qualify for IDA assistance.

The Reform Act—
Provisions from the 2013-14
State Budget effective March 28, 2013
The Reform Act amended the General
Municipal Law (GML) in an attempt to increase
accountability and improve the efficiencies
and transparency of the operations of Industrial
Development Agencies (IDAs) by mandating
the adoption of standardized procedures.
The Reform Act requires each IDA to adopt
the following: (a) a standard application form;
(b) a resolution specifying the criteria by which
an IDA will evaluate projects; (c) a standard
project agreement; (d) a recapture policy; and
(e) a policy by which the IDA annually assesses
the progress of outstanding projects.
a. Standard Application Form
As part of the standard application form,
the applicant must submit basic project
information such as “the proposed location
and the purpose of the project,” the
“amount and type of financial assistant
being sought” and detailed employment
figures associated with the project—
including how many jobs will be created and
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retained, what the timeframe would be for
employment, and salary ranges.
b. Resolution Specifying Evaluation Criteria
Under the Reform Act, an IDA must develop
and adopt by resolution certain criteria for
the evaluation and selection of projects for
which financial assistance must be provided.
The statute also requires that the IDA
engage in a written cost and benefit analysis
for each project.
c.

Standard Project Agreement
Similar to the standard application form,
the standard project agreement should
include a brief description of the project
and the type of financial assistance being
provided by the IDA. If the financial
assistance project includes a Payment-InLieu-Of-Tax Agreement (PILOT), the project
agreement must specify the dates on
which the PILOT payments will be made.

d. Recapture Policy
IDAs are required to develop policies
for the discontinuance, suspension or
modification of financial assistance.
Although the Reform Act provides
examples of certain conditions that may
be considered a violation of an IDA’s
recapture policy, the statute largely leaves
the development and creation of the policy
subject to IDA discretion.
e. Re-Evaluation Policy
The Reform Act now requires IDAs to
annually assess each project it provides
financial assistance to and provide annual
progress reports to each board member.
Because the Reform Act does not apply
retroactively, certain projects may be
excluded from this requirement.

Public Hearing Required
Section 859-a of the Act requires IDAs to
hold a public hearing with respect to any
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proposed project that would provide more
than $100,000 in financial assistance. The
hearing must be held within the municipality
that the proposed project will be located and
present the application for financial assistance,
additional details relating to the project, and the
estimated amount of the financial assistance
being contemplated by the IDA, including a costbenefit analysis. The IDA must give at least 10
days published notice of the public hearing, and
a notice must be provided to the CEO of each
affected tax jurisdiction. When a tax-exempt
bond is being issued, a hearing is required on
14 days published notice under the Code. These
hearings are generally combined.

Commercial Projects
GML § 854(4) defines the categories of “projects”
eligible for IDA assistance as any land, building,
improvement or facility that is suitable for
“manufacturing, research, commercial or
industrial purposes or other economically sound
purposes.” Courts have interpreted “project”
as an “all embracing” term encompassing any
number of projects.5 With respect to commercial
projects, the New York State Comptroller’s Office
has opined that the word “commercial” denotes
a trade or profit making activity, and courts
have similarly found projects are commercial
where they are a profit-making business that will
create jobs and promote economic prosperity
in the area in keeping with the purposes of
the IDAs.6 Generally, the Act provides that the
purpose of IDAs are to encourage and assist
in the development of projects which promote
employment opportunities and prevent economic
deterioration in the area served by the IDA.

Projects Benefiting Continuing Care
Retirement Communities
GML § 859-b requires special procedures to be
undertaken where an IDA project will benefit a
continuing care retirement community. Project
applicants seeking financial assistance in the
form of tax-exempt financing must present to
the IDA a completed application for a certificate
of authority and documentation establishing the
continuing care retirement community council’s
approval of that application, pursuant to
Article 46 of Public Health Law (PHL). In addition,
at the request of the IDA, the applicant shall
present an analysis of project impacts that takes
into account the parameters set forth within the
IDA’s UTEP, which is required pursuant to GML
§ 874. Applicants must also present the IDA with
a financial feasibility study, including a financial
forecast and market study, and the analysis of
economic costs and benefits required by Article
46 of PHL.
All required documentation must be made
available to the public at the time of publication
of the notice of the public hearing for the project
during regular office hours in at least two
locations, at least one of which shall be in the city,
town or village within which the proposed project
is located. The public hearing notice must include
a statement indicating the location and times of
availability of the required documentation.
Pursuant to GML § 862-a(2)(a), IDAs may not
adopt any resolution authorizing any financial
assistance, including the issuance of bonds,
notes or other obligations, for the benefit of a
continuing care retirement community unless
and until the project has received a certificate

For example, in Wegmans Food Markets, Inc. v. Dept. of Taxation and Fin. of the State of New York, 126 Misc. 2d 144 (Sup Ct 1984), affd, 115 A.D.2d 962
(4th Dept 1985), the court determined that the term “project” under GML § 854(4) was made “all-embracing.”

5

For example, in Nearpass v. Seneca County Industrial Development Agency (Seneca County Index No. 49939), the court determined that the del Lago
Resort & Casino, consisting of a 95,000 square-foot casino with approximately 85 gaming tables and approximately 2,000 slot machines, plus an
additional 75,000 square feet of support and back-of-house space, a six-story approximately 153,000 square foot hotel containing approximately
205 rooms, an approximate 12,500 square-foot state-of-the-art full-service spa, and approximately 2,500 square-feet of pool area, an assortment of
restaurants totaling approximately 28,000 square-feet, approximately 40,000 square-foot event center, approximately 4,000 square-foot child care
center, concierge service, and a parking garage, was a commercial project because it is a profit-making business that will create jobs and promote
economic prosperity in the area. The court also determined that the project was a recreation facility because it will provide recreational and leisure
activities to its visitors.

6
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of authorization pursuant to PHL § 464-a.
Furthermore, the IDA may not undertake the
project unless it will serve the public purposes
of the Act by preserving permanent, private
sector jobs or increasing the overall number of
permanent, private sector jobs in the State.

Retail Facilities
Under § 862-a of GML, an IDA is limited in
its ability to provide financial assistance to
projects where facilities “that are primarily
used in making retail sales to customers who
personally visit such facilities constitute more
than one-third of the total project cost”.7 This
retail restriction does not apply to “tourism
destinations” which are defined as locations or
facilities which are likely to attract a significant
number of visitors from outside the economic
development region in which the project is
located. “Economic Development Regions” are
defined by the Economic Development Law.
A map of the State’s Economic Development
Regions is located inside the back cover of this
Handbook.
The retail restriction may be overcome where,
based upon an application, an IDA finds that:
(i) the predominant purpose of the project
is to make available goods or services which
would not be, but for the project, reasonably
accessible to residents of the municipality
where the project is located; or (ii) the project
is located within a “highly distressed area” as
defined in § 854(18) of GML. Projects located
in a former Empire Zone qualify as being in
a highly distressed area; note that there are
several other methods to establish an area with
this definition.
The IDA must make an additional finding
for projects listed in (i) or (ii) above, that the
project will preserve permanent, private
sector jobs or increase the overall number of

permanent, private sector jobs in the State. This
finding, once adopted by the IDA, must also
be confirmed by the CEO of the municipality
for whose benefit the IDA was created. This
confirmation must be made by the CEO, as
defined within § 2(5-a) of the Local Finance Law,
of the Benefited Municipality.
IDA boards, staff and committees are
encouraged to review these restored provisions
and consider revisions to existing policies and
procedures, including forms of Applications and
to the extent appropriate an Agency’s Uniform
Tax Exemption Policies (UTEP). Further, IDAs
are encouraged to work closely with retail
applicants to secure market studies and other
supporting information to bolster an IDAs
finding that a project constitutes a tourism
destination and/or will provide a unique product
or service to the residents of the municipality
within which the project will be located.

IDA Investment, Procurement
and Gift Restrictions
Investment of Surplus Funds. GML § 858-a
states that deposits and investments made
by an IDA are subject to the provisions of
GML §§ 10 and 11, which govern cash flow
management practices of local governments
in the State. The term “local government” is
defined to include IDAs. (See GML § 10(1)(a).)
These statutory provisions were enacted for
the purpose of establishing uniform standards
for the deposit and investment of municipal
moneys. (Ch. 464, L. 1954; Ch. 708, L. 1992).
IDAs were included within the definition of “local
government” for purposes of this regulatory
scheme as a part of the IDA Reform Act of 1993.
(Ch. 356, L. 1993.) This legislative framework
provides uniform standards to which local
governments must adhere when depositing
and investing public moneys. In essence, these

As of January 2008 the limitation concerning retail facilities sunset with the Civic Facility authority; however most IDAs have adopted these limitations
as part of their UTEP and these limitations were restored with the 2013-2014 State Budget with additional IDA References.
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uniform standards serve to eliminate any risk
factor associated with both the deposit and
investment of public moneys. The governing
board of an IDA shall designate by resolution
one or more banks or trust companies for the
deposit of moneys; such resolution shall also
specify the maximum amount of money that
can be on deposit at a time at each bank or
trust company (GML § 10(2)(a)).
Generally speaking, the governing board of an
IDA, or a delegate thereof, may temporarily invest
moneys not required for immediate expenditure
in special time-deposit accounts or certificates
of deposit (hereinafter, “Deposits”) with a bank
or trust company located and authorized to do
business in the State. (See GML § 11(2)(a).) In
addition, an IDA may invest moneys not required
for immediate expenditure in: (i) obligations of
the United States of America (the “USA”);
(ii) obligations guaranteed by agencies of the
USA where payment of principal and interest
are guaranteed by the USA; (iii) obligations of
the State; and, with the approval of the Office of
the State Comptroller; (iv) tax anticipation notes
and revenue anticipation notes issued by any
municipality, school district or district corporation
within the State pursuant to §§ 24 and 25,
respectively, of the Local Finance Law of the State.
(See GML § 11(3)(a)(1).)
The terms “bank” and “trust company” are
defined to have the same meanings as set
forth within the Banking Law of the State.
The term “bank” may also include a national
banking association located and authorized to
do business in the State. Trust companies, as
the term is defined, must also be located and
authorized to do business in the State.
(See GML § 11(1), referring to GML §§ 10(1)(d)
and (e).)
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Any Deposits made by an IDA must be payable
within such time as the IDA may be required
to meet expenditures for which the moneys
were obtained. Furthermore, and of significant
importance, any Deposits in excess of the
amount insured by the Federal Deposit Insurance
Act must be secured in conformance with GML.
The terms “eligible securities,” “eligible surety
bond” and “eligible letter of credit” are defined
within GML § 10(1). The necessary provisions of
the required security agreement are set forth in
GML § 10(3)(a).
Procurement. GML § 884 exempts IDAs from the
public bidding and procurement requirements
normally associated with public projects. (See
GML § 103.) However, any goods or services
procured by an IDA for its own use and account
must be acquired pursuant to GML § 104-b.
Gift Powers. While the “gift clause” contained
within Article VIII § 1 of the State Constitution
specifically prohibits municipalities from
making gifts or loans to private entities, this
prohibition does not extend to public benefit
corporations. However, the powers of public
benefit corporations are limited to those
granted by statute. Article 18-A of the Act
specifically empowers IDAs to accept gifts,
but no power has been granted to extend
gifts to others. (See OSC Opinions 91-32 and
99-4 for relevant discussions.) In sum, IDAs
are not empowered to make outright gifts
to either public or private entities; however,
services and funds may be expended by an IDA
without equitable consideration in connection
with the undertaking of a proper IDA project.
The prohibition on IDA provision of gifts and
loans of IDA funds was recently discussed and
emphasized by the Office of the New York State
Attorney General in Formal Opinion 2014-F1.
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Note Regarding Civic Facility Legislation
As noted above, IDA authority to finance or
participate in “civic facility” (not-for-profit)
projects has remained in expired status since
January 31, 2008. This authority has been
subject to sunset every 1-3 years since first
being introduced in 1986. The extension
generally involves a debate of other limitations
and review of IDA practices. To provide tax
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exempt bond financing to area not for profits,
local government units have established LDC
bond issuers that, in many cases, are closely
aligned or affiliated with local IDA boards, staff
and offices. Given that LDCs are not subject to
the state Bond Issuance Charge these affiliated
LDC issuers are more and more the entity of
choice for local tax exempt bond issuances.
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LOCAL
DEVELOPMENT
CORPORATIONS
(LDCs)
by Justin Miller

Economic development projects in New York
often involve a local development corporation
(LDC). In fact, use of LDCs pre-dates the
existence of IDAs, and is often the vehicle
through which local economic development is
conducted. LDCs are formed and empowered
to conduct certain projects pursuant to Not-ForProfit Corporation Law (N-PCL) § 1411.8 LDCs
were frequently formed by local business or
civic leaders to administer a revolving loan fund.
The State legislative authorized the formation of
LDCs in 1967 to enable municipalities to dispose
of municipal land balancing issues other than
“highest responsible bidder,” which normally
governs municipal real property sales, and to
access funding for economic development.
LDCs are predominately formed by, and
work closely with, municipalities and IDAs
by providing not only greater transactional
flexibility for undertaking economic
development projects, but also added liability
protection because the LDC is a bankruptcy
remote entity.

8

Distinguished from IDAs (which exist as public
benefit corporations formed by state legislation),
LDCs can be formed by anyone over the
age of 18 and are established as charitable
corporations that are empowered to construct,
acquire, rehabilitate and improve for use by
others, industrial or manufacturing plants in the
territory in which its operations are principally
to be conducted (a “Benefited Territory”) and
to make loans. LDCs can provide financial
assistance for the construction, acquisition,
rehabilitation, improvement, and maintenance
of facilities for others in its Benefited Territory.
Specific LDC powers include the ability to:
(i) disseminate information and furnish advice,
technical assistance and liaison services to
Federal, State and local authorities; (ii) to acquire
by purchase, lease, gift, bequest, devise or
otherwise, real or personal property; and (iii) to
borrow money and to issue negotiable bonds,
notes and other obligations. LDCs are also
uniquely empowered not-for-profit corporations
because, without leave of a court, LDCs are
empowered to sell, lease, mortgage or otherwise

This section is attached as Appendix B.
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dispose of or encumber facilities or any real or
personal property or any interest therein upon
such terms as they may determine.
Of particular importance is the LDC’s ability
to directly acquire real property from
municipalities without the need for public
bidding or full market value consideration. (See
N-PCL § 1411(d)(2).) Notwithstanding the liability
protections that may be afforded by building a
bankruptcy-remote entity into a development
project, the LDC’s ability to acquire realty is a
unique asset. More often than not, economic
development efforts are significantly hindered
by traditional constraints on municipallyowned realty. This special power granted to
municipalities for the disposition of realty has
become a crucial element in sophisticated
economic development projects undertaken in
recent years.
LDCs also offer great latitude to development
professionals because they do not require
special legislation to be created. However, great
care must be employed when LDCs are formed
because their structure and membership will
dictate how the entity must undertake day-today business operations. Because these entities
are quasi-governmental in nature and often exist
specifically to lessen the burdens of government,
the make-up of an LDC’s membership and board
of directors can subject it to New York’s open
government laws, including the Open Meetings
Law and the Freedom of Information Law (FOIL)
(these topics are discussed in detail herein under
the State Agencies, Incentives and Laws section,
below).9

LDCs can provide financial assistance packages
to developers similar to those provided by IDAs,
except that LDCs are not specifically exempted
from real property taxes (See RPTL § 420-a),
and therefore cannot provide a real property
tax exemption or related PILOT. Hence, the IDA
PILOT structure cannot be employed by an LDC
without involvement of the IDA. Despite this,
LDCs can provide significant project savings
through mortgage recording tax exemptions
(See Adv. Op. Comm. T&F, TSB-A-95(16)-R
and TSB-A-97(7)-R and sales and use tax
exemptions.) (See Tax Law § 1116(a)(4).)
Generally, LDCs may provide financial assistance
in the form of exemptions from mortgage
recording taxes and/or sales and use taxes.
(These exemptions are more specifically detailed
in A and B, below.) N-PCL §1411(f) states that
“the income and operations of corporations
incorporated or re-incorporated under this
section shall be exempt from taxation.”
Based on § 1411(f), the commissioner of the
Tax Department (the “Commissioner”) has
indicated in several advisory opinions that the
involvement of an LDC in the construction and/
or finance aspects of a qualifying project may
allow for an exemption from sales and use taxes
and/or mortgage recording taxes. (See TSBA-93(13)-R, TSB-A-95(16)-R, TSB-A-97(7) R, and
TSB-A-97(54)-S.) However, it should be noted
that the facts and circumstances set forth within
each of these advisory opinions are unique
and that the use of an LDC should be carefully
structured to assure that the exemptions sought
are proper and obtainable. It is recommended
that an advisory opinion be sought for projects
of significant size and/or impact.

For example, the Buffalo Enterprise Development Corporation had a board make-up and conducted its activities in a manner that caused it to be
subject to the Open Meetings Law and FOIL. (See Matter of Buffalo News v. Buffalo Enter. Dev. Corp., 84 N.Y.2d 488 (1994).) In contrast, the Saratoga
Economic Development Corporation had a board make-up and conducted its activities in a manner that caused it to be exempt from the Open
Meetings Law and FOIL. (See Matter of Farms First v. Saratoga Economic Dev. Corp., 222 A.D.2d 861 (1999).)

9

Available at HarrisBeach.com

© 2017 Harris Beach PLLC, all rights reserved.
800-685-1429

Local Agencies, Incentives and Laws 18

New York State Mortgage Recording Tax Exemption
Section 252 of the Tax Law contains the codified
and generally recognized exemptions from State
tax imposed in connection with the recording of
mortgages. While this statute does not contain
a specific exemption for entities incorporated
or re-incorporated under N-PCL § 1411, several
advisory opinions have nonetheless granted
exemptions for LDCs acting as either mortgagor
or mortgagee. (See advisory opinions noted
above.) In TSB-A-93(13)-R, the Commissioner
found that, although § 252 of the Tax Law does
not specifically exempt LDC mortgages and
further states that there will be no exemptions
other than the ones provided by that statute,
the recording of mortgages issued by various
public authorities were exempt. In that case,
the Commissioner reasoned that since the
petitioner (Empire State Certified Development
Corporation) was re-incorporated under N-PCL
§ 1411 and that N-PCL § 1411(f) provides that

the income and operations of LDCs are exempt
from taxation, mortgages given to or by the
petitioner, are exempt from mortgage recording
taxes. The Commissioner made similar findings
within TSB-A-95(16)-R and TSB-A-97(7)-R. It
should be particularly noted that in TSB-A-97(7)R, the Commissioner found that no mortgage
recording tax is due where an LDC participates
as mortgagor.
Based on the foregoing, it appears as though
either an existing or newly-formed LDC could
participate as mortgagor with the company
for the purpose of providing an exemption
from Article 11 taxation on the recording of
mortgage(s) on the project. This financial
assistance could be provided by an LDC, based
upon the general LDC powers to (i) acquire real
and personal property, and (ii) mortgage its
interests therein.

New York State Sales and Use Tax Exemptions
The imposition of sales and compensating use
taxes in New York state is governed by Article
28 of the Tax Law. Section 1116 of Article 28
sets forth organizations that are exempt from
the sales and compensating use tax as, “any
corporation ... organized and operated exclusively
for ... charitable ... purposes ... no part of the net
earnings of which inures to the benefit of any
private shareholder or individual ...”. (See Tax Law
§ 1116(a)(4).) It is important to note that the sales
and use tax regulations define “charitable” to
include, “lessening the burdens of government.”
(See 20 NYCRR Part 529.7(e)(1)(ii).) The exemption
afforded to charitable organizations, however, is
not automatic. Rather, the applicable sales and
use tax regulations provide that, “an organization
is not exempt from tax because it is organized
and operated as a nonprofit organization or
because it appears to meet the requirements of
this section. In order to establish exempt status,
Available at HarrisBeach.com
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it is necessary to file a completed application
as set forth in subdivision (f) of this section and
prove that the organization meets the statutory
requirements.” (See 20 NYCRR Part 529.7(a)(2).)
The application to secure a State sales tax
exemption pursuant to Tax Law § 1116(a) is
made with State Form ST-119.2. Successful
applicants are issued an Exempt Organization
Certificate and, thereafter, the applicant’s
purchases are exempt from sales and use
taxes. Among other things, the application
form requests submission of an exemption
determination letter from the IRS 501(c)(3)
Exemption Letter, or “IRS Determination.” It
appears as though an application may still
be made if an IRS Determination has not
been applied for or received by the applicant;
however, because the application requires
a significant amount of organizational and
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project information to be provided in its
place, applications unaccompanied by an IRS
Determination will likely garner greater scrutiny
by the State Department of Taxation and
Finance and the State may attempt to defer its
decision until the IRS acts.

contract are exempt as long as the property
and services are purchased by the contractor
or subcontractor as agent for the exempt
organization. In order to create a principal/
agent relationship all of the following conditions
must be met:

The Commissioner has consistently issued
advisory opinions allowing the issuance of an
Exempt Organization Certificate where an LDC
meets the requirements of Tax Law § 1116(a)
(4), 20 NYCRR Parts 529.7(a)(2) and 529.7(f). (See
TSB-A-97(54)-S, granting exemption to Greater
Syracuse Business Development Corporation,
hereinafter, the “GSBDC Advisory Opinion.”) In
the GSBDC Advisory Opinion, the Commissioner
found that because N-PCL § 1411(a) states that
LDCs are to be established and operated for
“exclusively charitable or public purposes,” the
“charitable” requirements of Tax Law § 1116(a)
(4) are met. The GSBDC Advisory Opinion notes
that Tax Law § 1116(a)(4) does not explicitly
include “public purposes.” Nonetheless, the
Commissioner in that case interpreted the
exemption definition to match LDC purposes.10

1. purchases must be billed or invoiced by
the vendor to the exempt organization,
or to the contractor specifying that the
contractor is acting as agent for the
exempt organization (e.g., X contractor, as
agent for Y, name of exempt organization),
and identify the place of delivery;

The GSBDC Advisory Opinion notes two distinct
means by which an entity that has been granted
an Exempt Organization Certificate may secure
the exemption from sales and use taxes for
purchases of otherwise taxable items: (1) the
agency contract exemption, and (2) the Capital
Improvement Exemption (discussed below).

Agency Contract Exemption
First, an exempt organization may appoint
a contractor or agent to purchase taxable
items on its behalf where an agency contract
between the exempt entity and the contractor
conforms to the requirements set forth within
20 NYCRR Part 541.3(d)(4) (the “Agency Contract
Exemption”). This regulation states that all
purchases pursuant to a qualifying agency

2, payment must be made by the exempt
organization, or by the contractor acting as
agent, directly to the vendor from a special
fund created by the exempt organization
for this specific purpose;
3. deliveries must be made to the job site;
or under certain circumstances (such as
where the materials require additional
fabrication before installation on the job
site or for storage to protect the materials
from theft or vandalism prior to installation
at the job site) deliveries may be made to
a site other than the job site, providing the
ultimate delivery of the materials is made
to the job site. Where delivery is made to a
site other than the job site, the purchases
must be billed or invoiced by the vendor
to the exempt organization or to the
contractor as agent, identify the place of
delivery, the exempt organization’s full
name and address and the job site location
where the materials will ultimately be
delivered for installation; and
4. the contractor must furnish the vendor
with the exempt organization certification
when acting as agent for such organization.
A statement signed by a responsible officer
of the exempt organization which identifies
the contract and the contractor, as agent

Any ambiguity regarding whether an LDC is a “charitable” entity has been clarified with the enactment of the Nonprofit Revitalization Act of 2013,
which, defines an LDC as a “charitable corporation.” (See N-PCL § 1411(b).)
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for the exempt organization, must be
either made on the exempt organization
certification or appropriately attached
thereto. (See 20 NYCRR Part 541.3(d)(4).)
The contract with the agent must completely
comply with these requirements. If it is
subsequently determined that the contract does
not qualify as an agency contract, the contractor
will be liable for the relevant sales tax. (See
20 NYCRR Part 541.3(d)(4)(iii).) However, the
purchase of materials that are incorporated
into the structure of the real property would be
exempt (with proper documentation) under the
Capital Improvement Exemption.

Capital Improvement Exemption
Second, the Commissioner noted that whether
or not an exempt organization enters into
a qualified Agency Contract, the purchase
of materials incorporated into real property
owned by the exempt organization as a capital
improvement is exempt from sales and use tax,
providing proper exemption documentation is
given to the vendor of the materials (the “Capital
Improvement Exemption”). Pursuant to Tax
Law § 1115(a)(15) and (16), tangible personal
property sold to a contractor, subcontractor or
repairman for use in altering, improving, erecting
or adding to a structure or building, or in
maintaining, servicing or repairing real property,
property or land of an organization that has
secured an Exempt Organization Certificate is
not subject to sales and use tax where such
tangible personal property becomes an integral
component part of such structure, building or
real property. Where a sales tax exemption
is sought using this Capital Improvement
Exemption, contractors are required to issue a
properly completed contractor exempt purchase
certificate (Form ST-120.1) to affected suppliers
when making purchases.
Therefore, if the LDC were to establish an
exemption under Tax Law § 1116(a)(4),
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tangible personal property sold to a contractor,
subcontractor or repairman for incorporation
into the project would not be subject to sales
and use tax if the LDC owns the project at the
time the personal property is acquired and
installed. It is important to note that purchases
will not qualify for exemption under § 1115(a)
(15) or § 1115(a)(16) if an exempt organization
has only a leasehold interest. (See 20 NYCRR
Part 528.16, Ex. 3.) Therefore, fee title will have
to be conveyed to the LDC in order to obtain a
sales tax exemption.
Section 528.16 of the New York Taxation
and Finance Regulations (the “Regulations”)
notes that in order for the materials to be
exempt, the exempt organization must own
the land and (the rights to) the structure prior
to the construction or improvement project.
A contractor is not eligible for the exemption
if the structure is first built and then sold to
an exempt organization, even if such sale is
pursuant to a pre-construction contract. (See
20 NYCRR 528.16, Ex. 2 & 4.) Equipment rentals
are subject to tax, as are materials used to build
forms that do not become part of the structure.
(See 20 NYCRR 528.16, Ex. 5 & 6.)
Section 528.17 of the Regulations concerns the
exemption for tangible personal property sold
to contractors, subcontractors, or repairmen for
use in the repair of an exempt organization’s
real property. In order for such property to
be exempt from sales tax, it must become “an
integral component of such structure, building,
or real property.” (See 20 NYCRR 528.17.) The
Regulations illustrate this principle by using the
example of a painter who uses masking tape
to line a building’s windows before painting.
Because the tape will not become an integral
part of the real property, it is subject to tax.
It is possible that a court could impose a limited
interpretation on an LDC’s power to construct,
acquire, rehabilitate and improve facilities for
use by others. N-PCL § 1411(c) states that these
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powers are specifically conferred in connection
with industrial or manufacturing plants only.
Likewise, the companion powers granted
to LDCs are similarly limited to industrial or
manufacturing plants. If literally interpreted,
LDC powers may not be broad enough to
construct, acquire, rehabilitate and improve
general commercial, retail or housing facilities.
However, N-PCL § 1411(i) states that:
Corporations incorporated or
reincorporated under this section shall be
organized and operated exclusively for the
purposes set forth in paragraph (a), shall
have, in addition to the powers otherwise
conferred by law, the powers conferred by
paragraph (c) and shall be subject to all
the restrictions and limitations imposed
by paragraph (e) and paragraph (g). In
so far as the provisions of this section are
inconsistent with the provisions of any
other law, general or special, the provisions
of this section shall be controlling
as to corporations incorporated or
reincorporated hereunder.
Because it refers to the purposes in § 1411(a),
which (unlike the powers in § 1411(c)) are
not limited to industrial and manufacturing
plants, the catch-all provision in N-PCL § 1411(i)
may be sufficient to allow LDCs to undertake
the construction, acquisition, rehabilitation
and improvement to facilities other than
industrial and manufacturing facilities. If LDC
powers to construct, acquire, rehabilitate and
improve facilities are limited to industrial and
manufacturing projects, the Agency Contract
Exemption would not be available to the
company for a non-manufacturing or nonindustrial project. If an LDC is not properly
empowered to undertake the project, then an
LDC would not be empowered to appoint a
company to do the same on its behalf. However,
the Capital Improvement Exemption may still be
available where an LDC simply owns the project,
but grants a license or lease to the company
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allowing the improvements to be constructed
by the company on its own behest and behalf.
Under this scenario, an LDC with an Exempt
Organization Certificate would simply own
the land and have title to the improvements.
This simple arrangement should be sufficient
to secure both the mortgage recording tax
exemption and the sales tax exemption via the
Capital Improvement Exemption.
Where a municipality, IDA, developer, or any
combination thereof, pursues economic
development on a proactive basis (for example,
the creation of an industrial park and/or taking
over existing facilities), we often recommend
the formation of a new LDC to shield the
municipality and/or IDA from unknown
liabilities. This option is essential where an
IDA either is not available or is unwilling to
undertake a particular project. Where an IDA
is available, we then consider whether an IDA
straight lease transaction (or even a tax-exempt
bond transaction) should be employed to
supplement or replace the financial assistance
that is available through the LDC.
*Note Regarding the Non-Profit
Revitalization Act of 2013
As of July 1, 2014, the Non-Profit Revitalization
Act of 2013 took effect (the “Revitalization
Act”). The Revitalization Act was enacted to
“reduce unnecessary and outdated burdens
on notprofits” and to “enhance notprofit
governance and oversight to prevent fraud
and improve public trust.” The following
list highlights some of the provisions which
specifically impact LDCs:
•

LDCs are defined as “charitable
corporations” (See N-PCL § 1411(c));

•

LDCs must adopt a conflict of interest
policy requiring (at a minimum):
– A definition of what constitutes a conflict
of interest;
– Procedures for disclosing a conflict of 		
interest to the audit committee or board;
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– A prohibition against any attempt by the
person with the conflict of interest to
influence improperly the deliberation or
voting on the matter giving rise to such
conflict; and
– A requirement that the existence and
resolution of the conflict be documented
in the LDC’s records, including the minutes of any meeting at which the conflict
was discussed or voted upon (See N-PCL
§§ 715-a(a)&(b));
•

All LDC directors must submit an annual,
written statement to the secretary of the
LDC disclosing any potential conflicts (See
N-PCL § 715-a(c));

•

In the event that an LDC engages in a
related-party transaction, the board must:
– Consider any alternatives to the
transaction;
– Approve the transaction by at least a
majority vote of the directors present at
the meeting; and
– Contemporaneously document in writing
the basis for the board’s approval (See
N-PCL § 715(b));

•

In the event that an LDC engages in a
related-party transaction, the attorney
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general may bring an action to enjoin,
void, or rescind such transaction if it was
not reasonable or in the best interest of
the LDC at the time it was approved. In the
alternative, the attorney general may seek
restitution and removal of LDC directors or
officers (See N-PCL § 715(f));
•

Email may be used to transmit board
meeting notices (See N-PCL § 605); and

•

LDCs seeking to dispose of substantially
all of their assets or merge or consolidate
may do so utilizing a one-step process (i.e.,
attorney general approval) rather than
the former more cumbersome two-step
process requiring attorney general review
and court approval (See N-PCL § 510(3).)

In sum, the Revitalization Act attempts to
update and modernize (somewhat archaic)
provisions of the Not-For Profit Corporation
Law. In doing so, LDCs are burdened with more
government oversight. However, LDCs also gain
several benefits: (a) the ability to use streamlined processes; and (b) the ability to utilize
modern technologies for simple tasks (i.e.,
sending electronic notices).
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BUSINESS
IMPROVEMENT
DISTRICT (BID)
11

by Shawn M. Griffin

Introduction
One economic development tool is a local
Business Improvement District (BID). BIDs
were originally allowed to be established only
in cities. However, in 1989, the State, through
GML Article 19-A, also gave towns and villages
the ability to create a BID. A BID is a special
district created by a local municipality to focus
on promoting business activity and furthering
the revitalization in a downtown or commercial
area. A BID is a specific geographic area in which
a variety of improvement activities and services
are undertaken. A BID is managed by a district
management association, which is incorporated
under the state not-for-profit law. Its board of
directors is made up of property owners and
tenants within the BID, with a majority of the
board being comprised of property owners
from the district.
One of the defining features of BIDs is their
ability to raise revenue through special
assessment charges on properties in the district.
This revenue is used to support programs and
services to promote business activity in and
to revitalize the area of the district. Most BIDs
augment this revenue stream with funds from

other sources. These can include municipal or
county government funding, outside grants,
foundation funding, income from events,
donations, etc. Many BIDs hire a professional
staff, often referred to as “downtown
managers,” who administer and carry out the
BID programs and services.
A BID program is guided by a district plan that
describes the organization of the district and
the activities to be carried out by the district
management association. This plan must
be adopted by the legislative board of the
authorizing municipality.
The improvements and services provided by the
BID are required to supplement, not replace, the
services and activities being provided by the local
municipality in the district. Local municipalities
are required by law to maintain the same level
of municipal services in the BID. Therefore, by
coordinating and focusing activity in a targeted
area and by providing a “higher level of services,”
the process of economic development and
revitalization in the BID can accelerate.

Information discussed does not pertain to cities with populations of one million or more. Chapter 562 of the Laws of 1990 made changes to Article 19-A.
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BID Activities
Article 19-A § 980-c identifies the types of
activities that can be carried out by a BID with
revenues from the assessment charges.
First, the BID can undertake the following capital
improvements on municipal land or on land
owned or leased to the district:
1. construction and installation of
landscaping, planting and park areas;
2. construction of lighting and heating
facilities;
3. construction of physically aesthetic and
decorative safety fixtures, equipment and
facilities;
4. construction of improvements to enhance
security of persons or property within the
District;
5. construction of pedestrian overpasses and
underpasses and connections between
buildings;
6. closing, opening, widening or narrowing of
existing streets;
7. construction of ramps, sidewalks, plazas,
and pedestrian malls;
8. rehabilitation and removal of existing
structures;
9. removal and relocation of utilities and
vaults;
10. construction of parking lot and parking
garage facilities; and
11. construction of fixtures, equipment,
facilities and appurtenances as may
enhance the movement, convenience
and enjoyment of the public and be of
economic benefit to the surrounding
properties such as: bus stop shelters;
benches and street furniture; booths;
kiosks; signs; etc.

A municipality may issue and sell bonds and
other obligations to undertake any of these
improvements. In this case, the assessment
charge revenue received from the district may
be used by the municipality to cover some or all
of the resulting debt service costs.
Second, the BID can provide the following
additional services to promote business activity
and the revitalization of the district:
1. enhanced sanitation services;
2. services promoting and advertising
activities within the district;
3. marketing education for businesses within
the district;
4. decorations and lighting for seasonal or
holiday purposes; and
5. services that enhance the security of
persons within the district.
In addition, the law allows the BID to operate
and maintain any district improvement and to
enter into contracts to construct accessibility
improvements to increase public access from
public areas to businesses for persons with
disabilities. Also, a BID can carry out other
improvements and services not listed above as
long as it is funded from a source(s) other than
the district assessment charge.

The Assessment12
The district plan must include the method or
methods that properties in the district are to
be assessed. Generally, there are two basic
approaches for assessing properties in the
district. The one(s) chosen should best reflect the
equitable allocation of costs among all properties
in proportion to the benefits they receive.
The first is the ad valorem method. Here,
the charge is an amount per $1,000 of the
property’s assessed valuation. The valuation is

A summary of the method(s) that can be used to assess property owners in the BID discussed herein come from information in a publication entitled “Business Improvement Districts” (pages 2-3), prepared by staff of the New York State Conference of Mayors, revised April, 2006.
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based on the assessed value of the property
as shown on the most recent assessment roll
used for the levy of general municipal taxes.
These charges are levied and collected by the
municipality in the same manner as that used to
collect general municipal taxes. This method is
the easiest to administer and is most equitable
when the properties in the district are generally
of the same size and type.
The second is the benefit based method.
Here a charge is assessed to each property in
proportion to the benefits they receive from
the services or improvements of the district.
Factors to determine the amount of benefit
could include the property’s type, size, front
footage, use, etc. This method works best when
properties in the district are of very different
sizes, types or uses, or when the district charges
are used for services or improvements that
disproportionately benefit properties in one
part of the district.
The BID may use a combination of these
methods if they most equitably assess the
charges to properties in proportion to the
benefits they receive from the BID services and
improvements. However, whatever method(s)
is used, the annual district charge, excluding
any debt service costs, cannot exceed 20%
of the total general municipal taxes levied in
that year against all taxable properties in the
district. And the district charge is included in the
municipality’s taxing limit imposed by the State
Constitution, and cannot exceed 10% of that
taxing limit.
The district can assess properties that are tax
exempt (for property tax purposes) as long as
they benefit from the BID improvements or
services. However, properties that are exempt
from property taxes that do not

The District Plan

prepared during the process of establishing the
BID and must be approved by the legislative
body of the municipality authorizing the district.
It describes the BID area; by detailing how the
BID is to be organized and operated, including
the method(s) of assessing properties in the
district; and identifies the supplemental services
and improvements the district will be carrying
out. During the development of the plan, it
is critically important to involve the affected
property owners from the proposed district as
well as other stakeholders in the community.
Once adopted, the plan should be reviewed
periodically by the BID organization and by the
municipality to assure it remains current and
still reflects the needs of the district and the
community’s goals for revitalization.
Section 980-a of Article 19-A identifies the
required contents of the district plan. It must
include:
1. a map of the district and description of
boundaries of the district so that all lands
included in the district are identified;
2. description of present and proposed uses
of these lands;
3. proposed improvements and their
maximum cost;
4. total annual amount proposed to be
expended for improvements, operation
and maintenance;
5. proposed sources of financing;
6. proposed time frame for implementation
and completion of the district plan;
7. any proposed rules and regulations
applicable to the district;
8. a list of properties to be benefited and a
statement of the method or methods by
which the expenses will be imposed upon
the benefited properties, in proportion to
their benefit, to defray costs;

Preparing the district plan is a critical step in
the process of establishing a BID. The plan is
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9. statement identifying the district
management association for the district;
and
10. any other matter or item required to be
important by the legislative body of the
authorizing municipality.

Establishing the District
Before preparing the district plan, the
municipality and the downtown business
community should assess the pros and cons
of establishing a BID. They should examine
the needs of the area under consideration and
determine what their goals and objectives are
for promoting business activity and advancing
the revitalization of the area. A number of
questions should be examined. What are the
resources that are available for revitalization of
the area and how will a BID contribute to the
effort? What are the specific types of needed
improvements and supplemental services that
could be undertaken by a BID? Do the benefits
of creating a district outweigh the costs and
administrative requirements of establishing and
operating the district?
Clearly one of the benefits of a BID is the
creation of a new revenue stream dedicated
to implementing the district plan. However,
for some smaller communities, the amount
of funds raised through annual assessment
charges might be quite small. On the other
hand, another advantage of a BID is that
it helps organize the revitalization effort in
a community. It requires the community’s
stakeholders—property owners and tenants
and municipal officials—to come together in
a partnership that is committed to promoting
and revitalizing the area. Having a formal
organizational structure in place can focus the
community’s effort and help leverage other

resources—both people as well as money—
in support of a revitalization program.
Formally establishing a BID involves several
specific steps, some of which are spelled out in
GML Article 19-A. The New York Conference of
Mayors (NYCOM) has published a guidebook
on BIDs that identifies nine distinct steps to
establishing a BID:13
1. Applying GML Article 19-A to the
Municipality. The local legislative body
must adopt a local law that applies GML
Article 19-A to the municipality. The local
law is subject to a permissive referendum. If
a valid petition requesting a referendum is
received, the referendum must be held and
result in a majority vote for the municipality
to proceed with setting up a BID.
2. Preparing a District Plan. If a valid petition
requesting a referendum is not received or
if a referendum on the local law passes, the
local legislative body may adopt a resolution
authorizing preparation of a district plan.
The legislative body determines who should
prepare the plan. Costs associated with
preparing the plan are the responsibility of
the municipality. There is no time limit for
preparation of the plan.
3. Adopting a District Plan. Once the district
plan is prepared, it must be filed with the
municipal clerk’s office. The local legislative
body may then adopt a resolution that
contains: (1) a copy of the district plan and
notice that it is on file in the clerk’s office
and other places for public inspection as
determined by the legislative body; (2) a
notice of the time and place where the
legislative body will hold a public hearing
on establishing the BID; (3) a statement that
any owner of real property in the proposed
BID that is deemed benefited by the
establishment of the district may object in

Information is contained on pages 5-11 of “Business Improvement Districts,” NYCOM Municipal Management Series, prepared by staff of the New
York Conference of Mayors (NYCOM), revised April, 2006.
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writing within 30 days of the public hearing.
The resolution must also state that the BID
will not be established if written objections
are filed from either: (1) owners of at
least 51% of the assessed valuation of all
benefited properties in the proposed BID;
or (2) at least 51% of owners of benefited
properties in the proposed district.

been included despite their tax exempt
status; (3) that all properties benefitting
from the district are included in the district;
and (4) that the establishment of the
district is in the public interest. If these
determinations are made, the legislative
body may adopt a local law establishing
the district.

4. Notice Requirements. A copy or
summary of the resolution must be
published at least once in the municipality’s
official newspaper or a newspaper of
general circulation. This must be done at
least 10 days, but not more than 30 days,
before the public hearing date. Also, a copy
or summary of the resolution must be
mailed to each owner of real property in
the proposed district.

If the legislative body determines that
establishing the district is not in the public
interest (see element 4 above), the body
must adopt a resolution disapproving
the establishment of the district. If the
body determines that the public notice
requirements have not been met or are
insufficient, that not all properties in the
proposed district will benefit from the
district, or that not all of the properties that
will benefit from the district are included in
the proposed district, then the legislative
body must hold another public hearing.

5. Public Hearing. At least one public hearing
must be held by the legislative body.
6. Filing Objections. Property owners in
the proposed district have 30 days to file
written objections to the formation of the
BID with the municipal clerk’s office.
7. Local Legislative Determination.
Thirty days after the public hearing, the
legislative body must determine how
many objections to creating the BID
have been filed. The body must adopt a
resolution disapproving the establishment
of the district if objections have been
filed from either: (1) owners of at least
51% of the assessed valuation of all
benefited properties in the proposed BID;
or (2) at least 51% of owners of benefited
properties in the proposed district.
If a sufficient number of objections (noted
above) have not been filed, the legislative
body must determine that: (1) the public
notice requirements have been met and
are sufficient; (2) that all real property in
the proposed district will benefit from its
establishment, exempting those that have
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If the legislative body decides to amend
the district plan by adjusting the proposed
boundaries, increasing or reducing the
improvements or services in the district as
noted in the district plan, or by changing
the method(s) of assessment, an additional
public hearing must be held.
8. New York State Comptrollers Review.
Before the local law becomes effective, the
State Comptroller must review the district
plan and determine if the municipality’s
tax and debt limitations will be exceeded
by the establishment of the district. The
municipality must provide information to
the State Comptroller on the amount of
its outstanding indebtedness, assessment
valuations, property taxes, etc. A form
specifying the information that must be
submitted is available from the State
Comptroller’s office. This information
must be provided within 20 days after
the legislative body adopts the local law.
The State Comptroller must notify the
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municipality of its determination within
60 days after receiving the financial
information submitted by the municipality.
Upon a favorable determination from the
State Comptroller and after the normal
filings with the Secretary of State, the local
law becomes effective and the municipality
can begin establishing the BID.
9. Final Filing and Notice Requirements.
Within 10 days of the law becoming
effective, certified copies of the law must
be filed in the municipal clerk’s office and
with the Office of the State Comptroller
in Albany. Finally, within two weeks of
the filing with the Office of the State
Comptroller, a copy or summary of the
local law must be published at least once
in the municipality’s official newspaper or a
newspaper of general circulation.

Implementing the BID Program
As noted earlier, a district management
association (DMA) must be created to manage
the operations of the BID and carry out the
improvements and services noted in the district
plan. The DMA must be incorporated under the
not-for-profit law of the State. There must be
three incorporators representing the mayor/
town supervisor or chief executive officer,
the chief financial officer of the municipality,
and the legislative body. The DMA’s board of
directors must consist of property owners and
tenants within the district. However configured,
the board must have a majority of its members
representing property owners in the district.
The three incorporators who represent the
authorizing municipality are also members
of the board. The DMA’s bylaws or certificate
of incorporation must provide for voting
representation by both property owners and
tenants in the district.
While the daily operations of the BID
function independent of the municipality, the
municipality does have an important oversight
Available at HarrisBeach.com

© 2017 Harris Beach PLLC, all rights reserved.
800-685-1429

responsibility. It should monitor the activities
of the DMA to assure that the services and
improvements carried out by the BID are
consistent with the district plan. In addition
to collecting the assessment charge from the
property owners and expending these funds to
the DMA, the municipality should monitor the
financial operations of the BID by reviewing its
annual budget, financial statements and audits.
It is recommended that the DMA and the
municipality formalize their respective roles and
responsibilities in an agreement. This document
can clarify other issues and help the DMA
carry out its responsibilities consistent with
the plan and the needs of the community. Two
important provisions are recommended to be
included in a DMA-municipal agreement: (1) that
any BID employee should not be considered
to be a municipal employee for the purposes
of civil service requirements and benefits; and
(2) that contracting and bidding activities of the
BID should reflect the procurement policies
of the municipality. This agreement can be a
way to formalize the partnership between the
municipality and the BID organization and serve
as a foundation for ongoing communication
and further collaboration.
The strategies for implementing a BID program
are contained in the district plan that has
been adopted by the municipality’s legislative
body. As discussed earlier, this plan should
be kept current and be revised as necessary
to reflect the changing needs in the BID and
the activities the BID is undertaking or wishes
to undertake. Amending the district plan is
required when the BID anticipates providing
additional services or improvements, changing
the method(s) of assessing the district charge
or undertaking other major changes. Revisions
to the district plan must first be recommended
by the DMA and the municipality’s legislative
body must act to amend the district plan by
local law. Before the legislative body approves
the local law, a public hearing must be held.
Local Agencies, Incentives and Laws 29

To expand the boundary of an existing BID,
the same procedures must be followed for
establishing the district discussed above, except
the local governing body does not have to readopt a local law to apply GML Art. 19-A to the
municipality.
Many BIDs hire professional staff to carry out
their day-to-day work. They typically are hired
by and are responsible to the DMA board
of directors. Whether to hire staff or not is
often a function of the size of the BID and the
complexity of its programs and services. In
smaller BIDs, professional staff often serve on a
part-time basis.
DMAs are subject to the requirements of the
Public Authorities Accountability Act of 2005 as
amended by the Public Authorities Reform Act
of 2009. These requirements are discussed in
another section of this handbook.

The Main Street Approach
As discussed earlier, the district plan should
include the strategy for revitalizing the BID.
One well-known and proven approach has
been developed by the National Trust For
Historic Preservation (NTHP) and is referred to
as the “Main Street Approach.”14 This provides
a framework for developing a comprehensive
strategy for revitalization of downtown areas and
neighborhood commercial centers. According to
the NTHP, the approach has four elements.
Organization. This involves establishing an
organizational structure to oversee and carry
out activities and programs. The structure
should be geared to involving the community
and its stakeholders in meaningful work to
advance of the goals of the organization. A
governing structure could be a DMA with a
board of directors, which is augmented by
standing committees, each with a specific

charge and focus. Since many downtown
improvement programs have limited resources,
the organization could be a mechanism to
recruit and involve volunteers. The structure
can provide for a continuity of effort over time
and help build consensus and cooperation in
support of the revitalization program.
Promotion. A positive image of the downtown
or commercial area is essential to encouraging
consumers, investors and funders to be part
of the revitalization effort. Promotion and
marketing activities should speak to the assets,
attractions and development and investment
opportunities in the district. Activities, such as
special events, holiday festivals, and marketing
campaigns, can help create a positive image for
the business district.
Design. The physical appearance and
functioning of the business district have much
to do with its attractiveness and economic
viability. Enhancing an area’s physical
appearance should focus on preserving its
architectural style and creating a pedestrian
friendly environment. The design and scale of
new construction should be consistent with and
support the overall physical appearance and
style of the area. Attention should be given to
attractive and well-designed street furniture,
lighting, signs, plantings, etc. It is essential that
the district function well for consumers and
businesses. As such, parking, and vehicular and
pedestrian circulation and access should work
together and contribute, not detract, from the
overall physical appeal of the business district.
Economic Restructuring. Activities that seek
to expand and improve the economic base of
the business district are critical to a program’s
success. Efforts should focus on diversifying
and expanding the assets in the district and
helping existing businesses increase their
competitive position. Traditional economic

This is a trademarked strategy, known as the “Main Street Four-Points Approach,” developed by the Main Street Center of the National Trust for
Historic Preservation.
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development tools could be used, including
working with existing businesses to stay and
expand in the district through the provision
of small business counseling and business
planning services as well as using economic
development incentives as appropriate. Retail
recruitment activities should be directed at
areas of vacant space, including first floor
commercial space. Opportunities for new
mixed use development should be considered.
Oftentimes, developing or rehabilitating just
one or two larger properties can create a
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catalytic effect throughout the business district,
generating new demand for business activity
and development.
Using the Main Street Approach as a framework
to develop a revitalization strategy will help
assure that the program is comprehensive
and considers the broad range of activities
needed for success. This approach can help
communities focus their revitalization program,
whether or not they choose to establish a BID.
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PUBLIC AUTHORITIES
ACCOUNTABILITY ACT
OF 2005 (PAAA) AND
PUBLIC AUTHORITIES
REFORM ACT OF 2009 (PARA)
by Robert J. Ryan

Summary
The Public Authorities Reform Act of 2009
(PARA), signed into law by Governor Paterson
on December 11, 2009, amends the Public
Authorities Accountability Act of 2005 (PAAA),
which was signed into law by Governor Pataki
on January 13, 2006. The primary purposes of
PAAA and PARA are to ensure greater efficiency,
openness and accountability for New York’s
public authorities, and establish an independent
authorities budget office. PAAA and PARA seek
to accomplish these purposes by establishing
comprehensive reporting, auditing, governance
and property disposition requirements. The
provisions of the PAAA as amended by PARA are
in addition to, and do not supersede any other
existing requirements of, public authorities. In
addition, PARA overhauls the Authority Budget
Office established by PAAA and mandates
the governor to establish a replacement
independent authorities budget office (ABO) to:
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(i) promulgate rules and regulations;
(ii) receive and act upon complaints; (iii) initiate
formal investigations in response to complaints
or non-compliance; (iv) issue subpoenas
pertaining to investigations; (v) publicly warn
and censure authorities for non-compliance;
(vi) report suspected criminal activity to the
attorney general; (vii) compel any non-compliant
authority to submit an explanation;
(viii) commence special proceedings in Supreme
Court seeking an order for the production of
documents or information; (ix) develop with the
Attorney General a written acknowledgment
for board members; (x) assess the ability of
individual authorities to implement PARA
2009 and set a date for which changes must
be implemented by; and (xi) recommend
to appointing authority the suspension or
dismissal of officers or directors.
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Scope and Applicability
Definitions (Public Authorities Law § 2).
PAAA and PARA are applicable to “local
authorities,” defined as:
1. a local IDA or authority or other local public
benefit corporation.
2. a not-for-profit corporation affiliated with,
sponsored by, or created by a county, city,
town or village government.15

3. a public authority or public benefit
corporation created by or existing under
the Public Authorities Law (PAL) or any
other law of the State whose members
do not hold a civil office of the State, are
not appointed by the governor or are
appointed by the governor specifically
upon the recommendation of the loca
government or governments.
4. an affiliate of such local authority.

Reporting Requirements
Annual Reports (PAL § 2800(2))16

4. schedule of bonds and notes outstanding;

Within 90 days after the end of its fiscal year,
the authority must submit to the CEO, CFO,
chairperson of the legislative body of the local
government or local governments, and the
Authority Budget Office an annual report17 that
must include:

5. compensation schedule for salaries in
excess of $100,000;

1. operations and accomplishments;
2. financial reports including: (i) audited
financials, (ii) grant and subsidy programs,
(iii) operating and financial risks, (iv) current
ratings, if any, of bonds issued by recognized
municipal bond rating agencies and notice
of changes in such ratings, and (v) long-term
liabilities, including leases and employee
benefits plans;
3. mission statement and measurements
including its most recent measurement
report;

6. biographical information for all persons
with salaries in excess of $100,000;
7. projects undertaken during the past year;
8. list of real property acquired or disposed
of during the year including the price paid
or received and the names of the buyers or
sellers;
9. code of ethics;
10. assessment of internal controls;
11. enabling legislation;
12. description of the authority and its board
structure18 including: (i) committees
and members, (ii) board meetings and
attendance, (iii) description of major

See also Griffiss Local Development Corp. v. State of New York Authority Budget Office, 26 Misc.3d 815 [2009], where the court held that a development
corporation was a local authority subject to PAAA because the LDC was created by the county in cooperation with the city and the redevelopment
planning council.

15 

16

Effective Date: Immediately unless the authority fiscal year begins after January 1, 2006.
Waiver: Upon application by an authority, the new ABO may waive any requirement of § 2800 of the PAL (i.e., Annual Report, website publication,
Certification of Annual Report by CEO and CFO) pursuant to regulations promulgated by the ABO, which take into consideration number of employees, annual budget, ability to use existing staff, and other factors. See the ABO Policy Guidance No. 11-01 Compliance Review Process for further
guidance, available on ABO’s website www.abo.ny.gov/policyguidance/11-01complianceReviewRequirements.pdf (last visited April 25, 2011).

17 

Personnel Reports: By January 15 of each year a listing of employees, title and salary to OSC, Budget, legislative fiscal committees and ABO. May
reference information contained in the annual report if appropriate with any updates as necessary.
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authority units or subsidiaries,
and (iv) number of employees;
13. charter and by-laws;
14. listing of material changes in operations
and programs during the reporting year;
15. minimum of a four-year financial plan,
including: (i) current and projected
capital budget, (ii) operating budget
report, including an actual versus
estimated budget with an analysis and
measurements of financial and operating
performance;
16. board performance evaluations, provided,
however, that such evaluations shall not be
subject to disclosure under FOIL;
17. description of the total amount of assets,
services or both assets and services
bought or sold without competitive bidding
including: (i) the nature of assets and
services, (ii) names of the counterparts,
(iii) where the contract price for the assets
purchased exceed FMV or where the
contract price for the assets sold is less
than FMV, a detailed explanation of the
justification for making a purchase or
sale without competitive bidding and a
certification by the CEO and CFO that they
have reviewed the terms of such purchase
or sale and determined that it complies
with applicable law and procurement
guidelines; and
18. description of material pending litigation.
Every financial report submitted with the
Annual Report under PAL § 2800 must be
approved by the authority’s board and must
be certified in writing by the CEO and the CFO
of such authority that, based on that officer’s
knowledge: (i) the information is accurate,

correct and does not contain any untrue
statement of material fact; (ii) the report does
not omit any material fact which, if omitted,
would cause the financial statements to be
misleading in light of the circumstances under
which the statements are made; and (iii) the
report fairly presents, in all material respects,
the financial condition and results of operations
of the authority as of, and for, the periods
presented in the financial statements.

Website Publication
Each local authority shall make accessible to the
public, via its official or shared internet website,
documentation pertaining to its mission,
current activities, most recent annual financial
report, current year budget and its most
recent independent audit report unless such
information is exempt from disclosure pursuant
to § 87 of the Public Officers Law (FOIL). A more
complete list of the information to be posted on
a public authority’s website can be obtained by
contacting the ABO.19

Budget Reports (PAL § 2801(2))20
At least 60 days prior to the commencement of
its fiscal year the authority must submit to the
CEO, CFO, chairperson of the legislative body of
the local government or local governments, and
the Authority Budget Office an annual report
that must include:
1. budget information on operations and
capital construction setting forth the
estimated receipts and expenditures for
the next fiscal year and the current fiscal
year, and
2. actual receipts and expenditures for the
last completed fiscal year.

See the ABO Policy Guidance No. 10-03 Posting and Maintaining Reports on Public Authority Web Sites for further guidance, available on ABO’s
website www.abo.ny.gov/policyguidance/10-03PostingInformationAuthorityWebSite.pdf.

19 

20

Effective Date: authority fiscal year ending on or after December 31, 2007.
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Audit Requirements (PAL § 2802(2))21
Report

Auditor

The authority must submit along with the Annual
Report required by PAL §2800(2) (see above) a
copy of the annual independent audit report
(performed by a certified public accounting
firm in accordance with generally- accepted
government auditing standards), a management
letter, and any other external examination of the
books and accounts of the authority, other than
examinations made by the State Comptroller to
the CEO, CFO, chairperson of the legislative body
of the local government or local governments,
and the Authority Budget Office.

The lead audit partner or the audit partner
responsible for reviewing the audit cannot have
performed audit services for the authority in
each of the five previous fiscal years.

The authority may exempt from disclosure any
information exempted pursuant to § 87 of the
Public Officers Law (FOIL).

The CPA firm performing the audit is prohibited
from performing any non-audit services to the
authority contemporaneously with the audit,
unless prior approval is granted by the audit
committee. (See paragraph 5(a), below.)
The CPA firm is prohibited from performing any
audit service if the CEO, comptroller, CFO, chief
accounting officer, or any other person serving
in an equivalent position for such authority, was
employed by the CPA firm and participated in
any capacity in the audit of the authority during
the one year preceding the date of the initiation
of the audit.

Board Member Requirements (PAL § 2824)22
Responsibilities
1. execute direct oversight of the authority’s
chief executive and other senior
management in the effective and ethical
management of the authority;
2. understand, review and monitor the
implementation of fundamental financial
and management controls and operational
decisions of the authority;
3. establish policies regarding the payment of
salary, compensation and reimbursements
to, and establish rules for the time and
attendance of, the chief executive and
senior management;

4. adopt a code of ethics applicable to
each officer, director and employee that,
at a minimum, includes the standards
established in § 74 of the Public
Officers Law;
5. establish written policies and procedures
on personnel including policies protecting
employees from retaliation for disclosing
information concerning acts of wrongdoing,
misconduct, malfeasance, or other
inappropriate behavior by an employee
or board member of the authority,
investments, travel, the acquisition of real
property and the disposition of real and
personal property and the procurement of
goods and services;

21

Effective Date: authority fiscal year ending on or after December 31, 2007.

22

Effective Date: Immediately unless the authority fiscal year begins after January 1, 2006.
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6. adopt a defense and indemnification
policy and disclose such plan to any and all
prospective board members.
7. perform each of their duties as board
members in good faith and with that
degree of diligence, care and skill which an
ordinarily prudent person in like position
would use under similar circumstances,
and may take into consideration the views
and policies of any elected official or body,
or other person and ultimately apply
independent judgment in the best interest
of the authority, its mission and the public;
and
8. at the time the board member takes his
or her oath of office or within 60 days
after the effective date of PARA 2009 (i.e.,
March 1, 2010) if the board member has
already taken his or her oath of office,
execute an acknowledgment (form to be
developed by ABO and AG) in which the
board member acknowledges that he
or she understands his or her role, and
fiduciary responsibilities and acknowledges
that he or she understands his or her duty
of loyalty and care to the organization and
commitment to the authority’s mission and
public interest.

Training23
Board members must participate in Stateapproved training regarding their legal,
fiduciary, financial and ethical responsibilities
as directors of the authority within one year
of appointment to the board. Board members
must participate in continuing training as
may be required to remain informed of best
practices, and regulatory and statutory changes
relating to effective oversight of management
and financial activities of authorities.

Separation of Board and Management
No chair who is also the chief executive officer
shall participate in determining the level of
compensation or reimbursement, or time
and attendance rules for the position of chief
executive officer.

Extension of Credit
The board is prohibited from extending or
maintaining credit, arranging for the extension
of credit, or renewing an extension of credit, in
the form of a personal loan to or for any officer,
board member or employee of the authority.

Establishment of Committees
Audit Committee. An audit committee must
be established and comprised of at least three
independent members who shall constitute a
majority on the committee. If the board has less
than three independent members, the board
can appoint non-independent members to
the committee provided that the independent
members constitute the majority. To the extent
practicable, members of the audit committee
should be familiar with corporate financial and
accounting practices. The audit committee must
recommend to the board the hiring of a CPA
firm, establish compensation to be paid to the
CPA firm and provide direct oversight of the
performance of the independent annual audit
performed by the CPA firm.
Governance Committee. Must establish a
governance committee to be comprised of
at least three independent members who
shall constitute a majority on the committee.
If the board has less than three independent
members, the board can appoint nonindependent members to the committee
provided that the independent members
constitute the majority. The governance
committee must keep the board informed

See ABO Recommended Governance Practices – New Board Member Orientation for further guidance, available on ABO’s website:
www.abo.ny.gov/recommendedpractices/NewBoardMemberOrientation.pdf.
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of current best governance practices, review
corporate governance trends, update the
authority’s governance principles, and
advise appointing authorities of the skills
and experiences required of potential board
members. In addition, PARA requires that the
committee examine ethical and conflicts of
interest issues; perform board self-evaluations;
and recommend by-laws which include rules
and procedures for conduct of board business.

Finance Committee. Any authority that issues
debt must establish a finance committee. The
finance committee must have at least three
independent members who shall constitute a
majority on the committee. If the board has less
than three independent members, the board
can appoint non-independent members to
the committee provided that the independent
members constitute the majority. Responsibility
is to review proposals for the issuance of debt
by the authority and its subsidiaries and make
recommendations.24

Mission Statement and Measurement Report (PAL § 2824-a)
Each authority must submit to the ABO a
proposed authority mission statement and
proposed measurements which the ABO
will post on its website. Due Date: State
authorities—March 31, 2010, Local authorities—
March 31, 2011. The report must contain a brief
mission statement expressing the purpose
and goals of the authority, a description of
the stakeholders of the authority and their

reasonable expectations from the authority, and
a list of measurements by which performance
of the authority and the achievement of its
goals may be evaluated. The authority must
annually reexamine its mission statement and
measurements and publish a self- evaluation.
A waiver may be obtained from the director
of the ABO if determined unnecessary for an
individual authority.

Independence and Financial Disclosure (PAL § 2825)
Independence25
Except for board members who serve as
members by virtue of holding a civil office of the
State, the majority of the remaining members
who are appointed on or after January 13, 2006
must be independent. An independent member
is one who:
1. is not, and in the past two years has not
been, employed by the public authority or
an affiliate in an executive capacity;
2. is not, and in the past two years has not
been, employed by an entity that received

remuneration valued at more than $15,000
for goods and services provided to the
public authority or received any other form
of financial assistance valued at more than
$15,000 from the public authority;
3. is not a relative of an executive officer or
employee in an executive position of the
public authority or an affiliate; and
4. is not, and in the past two years has not
been, a lobbyist registered under a State or
local law and paid by a client to influence
the management decisions, contract
awards, rate determinations or any other

See ABO Recommended Governance Practices – Model Finance Committee Charter for further guidance, available on ABO’s website:
www.abo.ny.gov/recommendedpractices/ModelFinanceCommitteeCharter.pdf.

24 
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Effective for board members appointed on or after January 13, 2006.
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similar actions of the public authority or an
affiliate. The new audit committee would
be required to make recommendations
to the board concerning the engagement
of a certified independent accounting
firm, compensation to be paid for same,
and to provide direct oversight of the
engagement.

Financial Disclosure26
Board members, officers, and employees must
file annual financial disclosure statements with
the county board of ethics for the county in
which the local public authority has its primary
office pursuant to Article 18 pursuant to the Act.

Disposition of Property27
Definitions (PAL § 2895)
1. “Dispose” or “Disposal” means the “transfer
of title or any other beneficial interest in
personal or real property,” and
2. “Property” means “personal property in
excess of $5,000 in value, real property,
and any inchoate or other interest in such
property, to the extent that such interest
may be conveyed to another person
for any purpose, excluding an interest
securing a loan or other financial obligation
of another party.”

Duties of the Authority (PAL § 2896)
Adopt Guidelines. Adopt by resolution,
guidelines which must: (i) detail the authority’s
policy and instructions regarding the use,
awarding, monitoring and reporting of contracts
for the disposal of property, and (ii) designate
a contracting officer who shall be responsible
for the authority’s compliance with, and
enforcement of, such guidelines. The guidelines
must be consistent with the provisions of the
PAAA, the authorities enabling legislation, and
any other applicable law for the disposal of
property, except that the guidelines may be
stricter than the aforementioned if the authority
determines that additional safeguards are
necessary. The guidelines must be annually

reviewed and approved by the governing body
of the authority.
On or before the 31st of March in each year,
the authority must file with the comptroller a
copy of the guidelines most recently reviewed
and approved by the authority, including the
name of the designated contracting officer. The
guidelines must be posted on the authority’s
website and maintained on such site until the
procurement guidelines for the following year
are posted.
1. maintain adequate inventory controls and
accountability systems for all property
under its control.
2. periodically inventory such property to
determine which property shall be disposed.
3. transfer or dispose of such property as
promptly as possible.
4. publish, not less frequently than annually,
a report listing all real property of the
public authority. The report must consist
of a list and a full description of all real and
personal property disposed of during the
reporting period. The report must contain
the price received by the authority and
the name of the purchaser for all property
sold by the authority during the reporting
period. The report must be delivered to the

26

Effective Date: Immediately unless the authority’s fiscal year begins after January 1, 2006.
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Effective Date: Immediately unless the authority’s fiscal year begins after January 1, 2006.
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comptroller, the director of the budget, the
commissioner of general services, and the
legislature.

Disposal Requirements (PAL § 2897)
1. The contracting officer must have
supervision and direction over the
disposition of property.
2. The custody and control of the property,
pending its disposition, and the disposal of
such property must be performed by the
authority in possession thereof.
3. A deed, bill of sale, lease, or other
instrument executed by or on behalf of
any public authority, purporting to transfer
title or any other interest in the property
under the provisions of the PAAA shall
be conclusive evidence of compliance
with the provisions of PAAA insofar as it
concerns title or other interest of any bona
fide grantee or transferee who has given
valuable consideration for such title or
other interest and has not received actual
or constructive notice of a lack of such
compliance prior to closing.
4. No disposition of real property, or any
interest in real property, shall be made by
the authority unless an appraisal of the
value of such property has been made by
an independent appraiser and included in
the record.
5. The authority must not dispose of property
unless it publicly advertises for bids, with
exceptions (see below).
6. The authority must not dispose of property
for less than FMV, with exceptions (see
below).

Procedures for Disposal
1. An appraisal for real property must be
obtained and included in the record of the
disposition.
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2. All disposals or contracts for disposal of
property must be made after publicly
advertising for bids (with exceptions as
discussed below).
3. The advertisement for bids must be
made at such time prior to the disposal or
contract through such methods and on
such terms and conditions as shall permit
full and free competition consistent with
the value and nature of the property.
4. All bids would have to be publicly disclosed
at the time and place stated in the
advertisement.
5. The award of bids shall be made with
reasonable promptness by notice to the
responsible bidder whose bid, conforming
to the invitation for bids, will be most
advantageous to the State. Price and other
factors may be considered and all bids may
be rejected when it is in the public interest
to do so.
6. Exceptions to publicly advertising: The
disposal and contracts for disposal of
property may be negotiated or made
by public auction subject to obtaining
such competition as is feasible under the
circumstances if:
- the personal property involved has qualities separate from the utilitarian purpose
of such property, such as artistic quality,
antiquity, historical significance, rarity
or other quality of similar effect that
would tend to increase its value, or if the
personal property is to be sold in such
quantity that, if it were disposed of under
paragraphs (a) and (b) of this subdivision,
would adversely affect the State or local
market for such property and the estimated fair market value of such property
and other satisfactory terms of disposal
can be obtained by negotiation;
- the FMV of the property does not exceed
$15,000;
- bid prices after advertising are not
Local Agencies, Incentives and Laws 39

reasonable, either as to all or some part
of the property, or have not been independently arrived at in open competition;
- the disposal will be to the State or any
political subdivision, and the estimated
FMV of the property and other satisfactory terms of disposal are obtained by
negotiation; or
- such action is otherwise authorized
by law.
7. Exceptions to publicly advertising and
obtaining FMV:
- transferee is a government or public
entity and terms of transfer require
ownership and use to remain with the
government or public entity; or
- purpose of the transfer is within the purpose, mission or statute of the authority;
or
- written notification to the Governor, the
Speaker and the Temporary President.
Such notification is subject to denial. Denial by Governor is in the form of a certification. Denial by the legislature is in the
form of a resolution. Denial must be made
within 60 days of receiving the notification
during the months January through June.
Provided no denial, then authority may effectuate transfer. If the legislature receives
the notification in the months July through
December, then legislature may take 60
days from January 1 of the following year.
However, a local authority may obtain
local approval from the chief executive
and legislature of the political subdivision
in lieu of the notification to the Governor,
Speaker and Temporary President provided the local authority’s enabling legislation
provides for such approval and the property was obtained by the authority from
the political subdivision.
8. If a below FMV transfer is proposed, the
following information is required to be
28

provided to the authority’s board and the
public:
- description of the asset;
- appraisal of the FMV of the asset;
- description of purpose of the transfer,
the kind and amount of the benefit to
the public resulting from the transfer,
such as jobs and wages created or preserved;
- value received compared to FMV;
- names of private parties to the transaction and the value received;
- names of private parties that have made
an offer, the value of offer and purpose
for which the asset would have been
used.
- board must make a written determination that there is no reasonable alternative to the proposed below-market
transfer that would achieve the same
purpose of such transfer.
9. Ninety-day notice of a negotiated
disposal28: An explanatory statement
would have to be prepared and
transmitted to the comptroller, the director
of the budget, the commissioner of general
services and the legislature at least 90 days
in advance of such disposal in instances of
disposal by negotiation where:
- any personal property has an estimated
FMV in excess of $15,000;
- any real property that has an estimated
FMV in excess of $100,000, except in instances where real property is disposed
of by lease or exchange unless such
lease or exchange includes:
•	any real property disposed of by lease, 		
if the estimated fair annual rent is in
excess of $15,000;
•	any real property or real and related personal property disposed of by
exchange, regardless of value, or any
property any part of the consideration
for which is real property.

A copy of the statement must be preserved in the files of the authority making the disposal.
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•	no disposition of real property, or any
interest in real property, shall be made
unless an appraisal of the value of such

property has been made by an independent appraiser and included in
the record.

Investment Guidelines (PAL § 2925)29
The PAAA requires all authorities to annually
adopt and review comprehensive investment
guidelines which detail the authority’s operative

policy and instructions to officers and staff
regarding the investing, monitoring and
reporting of funds.

Debt (PAL § 2856)
Every authority not subject to a statutory
limit on the debt it may issue, must submit
to the ABO a statement of intent to guide the

authority’s issuance and overall amount of debt.
The submission date will be set by the ABO.

Requirements
For purposes of complying with PARA and PAAA,
IDAs and LDCs should be aware of the following
requirements:
Annual Report. Within 90 days after the end of
its fiscal year, the authority must submit to the
CEO, CFO, chairperson of the legislative body of
the local government or local governments and
the ABO, an Annual Report.
Certification of Financial Reports. Every
financial report submitted in the annual report
must be approved by the board and must be
certified in writing by the CEO and the CFO of
such authority.
Website. The authority must post its mission,
current activities, most recent annual report,
current year budget and its most recent
independent audit report on its website.
Budget Report. At least 60 days prior to the
commencement of its fiscal year, the authority
must submit to the CEO, CFO, chairperson of the
legislative body of the local government or local
governments, and the ABO, a budget report.
29

Audit Report. The authority must submit,
along with the Annual Report required by PAL
§ 2800(2), a copy of the annual independent
audit report (performed by a certified public
accounting firm in accordance with generallyaccepted government auditing standards), a
management letter, and any other external
examination of the books and accounts of the
authority, other than examinations made by the
State Comptroller, to the CEO, CFO, chairperson
of the legislative body of the local government
or local governments, and the ABO.
Auditor Qualification. A CPA firm is prohibited
from performing any non-audit function
contemporaneously with the audit, unless prior
approval is given by the audit committee; CPA
firm is prohibited from performing the audit
if senior management of the authority was
employed by the CPA firm within one year prior
to the commencement of the audit; the lead
audit partner or the audit partner responsible
for reviewing the audit cannot have performed
audit services for the authority in each of the
five previous fiscal years.

Effective Date: Immediately unless the authority fiscal year begins after January 1, 2006.
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Property Disposition. Must obtain an
appraisal for the disposition of any interest
in real property. Must appoint a contracting
officer; dispose of property for at least FMV
after publicly advertising with exceptions; must
provide 90 days prior notice to the comptroller,
the director of the budget, the commissioner
of general services and the legislature for
negotiated disposals.
Board Members. Majority of board members
appointed on or after January 13, 2006 must
be independent (not including ex-officio); must
receive training within one year of appointment.
Board Committees. Must establish audit,
governance and finance committees comprised
of at least 3 independent members.
Financial Disclosure. Board members, officers
and employees must file annual financial
disclosure statements with the county board of
ethics for the county in which the local public
authority has its primary office pursuant to
Article 18 pursuant to the Act.

Codes, Policies and Guidelines.
1. Establish policies regarding the payment of
salary, compensation and reimbursements
to, and establish rules for, the time
and attendance of the CEO and senior
management.
2. Adopt a code of ethics applicable to
each officer, director and employee that,

at a minimum, includes the standards
established in § 74 of the POL.
3. Establish written policies and procedures
on personnel, including policies protecting
employees from retaliation for disclosing
information concerning acts of wrongdoing,
misconduct, malfeasance or other
inappropriate behavior by an employee
or board member of the authority,
investments, travel, the acquisition of real
property and the disposition of real and
personal property and the procurement of
goods and services.
4. Adopt a defense and indemnification
policy and disclose such plan to any and all
prospective board members.
5. Adopt by resolution, guidelines which
must (a) detail the authority’s policy and
instructions regarding the use, awarding,
monitoring and reporting of contracts for
the disposal of property, and (b) designate
a contracting officer who shall be
responsible for the authority’s compliance
with, and enforcement of, such guidelines.
6. Annually adopt and review comprehensive
investment guidelines which detail
the authority’s operative policy and
instructions to officers and staff regarding
the investing, monitoring and reporting of
funds of the authority.
7. Adopt a Mission Statement and
Measurement Report. Must re-examine
annually and publish a self-evaluation.

Compliance Review
The ABO is authorized by the PAAA to conduct
reviews and analyses of the operations,
practices and reports of public authorities to
assess compliance with the provisions of the
PAAA and other applicable laws.
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The ABO has commenced governance reviews
of public authorities and has specifically
reviewed the following:
1. Board duties and committee involvement;
2. Board member participation in Stateapproved training;
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3. Policies and procedures required under
the PAAA, PARA, PAL, GML and POL;
4. Policies and procedures indicative of good
governance practices;
5. Cash and investments, and asset
management practices;
6. Independent financial audits and other
reporting;
7. Adherence with reporting requirements;
and

In addition to reviewing records and
documentation, the ABO will attend board
meetings and interview management.
The ABO in its compliance reviews has
identified where authorities have failed to be in
compliance with applicable statutory provision
and/or where authorities followed their own
procedures. The ABO has also provided specific
comments recommending certain procedures
or activities that the ABO believes will improve
the overall good governance of authorities.

8. Project review, approval and monitoring
processes
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PROCUREMENT
LOBBYING LAW
by Robert J. Ryan

Summary
Chapter 1 of the Laws of 2005, as amended
by Chapter 596 of the Laws of 2005, generally
referred to as the “Procurement Lobbying
Law” (PLL) significantly changes procurement
contracting with governmental entities. The PLL
affects: (i) activities by the lobbying community
seeking procurement contracts by amending
the Legislative Law, and (ii) the activities of
governmental entities seeking to enter into
procurement contracts by amending the
State Finance Law (SFL). As such, PLL provides
that contacts made to governmental entities
regarding procurements are covered under
the Lobby Law and limits communications
on governmental procurements to contacts
between contractors and procurement
professionals in contracting entities.
Additionally, PLL established an Advisory
Council on Procurement Lobbying (Advisory
Council). Among other things, the Advisory
Council is charged with developing model
guidelines and forms for use by governmental
entities regarding the restrictions on contacts
during the procurement process. A website
link to the Advisory Council information can be
found on the NYS Office of General Services
(OGS) website at www.OGS.NY.GOV.
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The PLL restricts contacts by an offerer which
are intended to influence the governmental
procurement, at the point in time when the
governmental entity issues its first written
document soliciting a response from offerers
that is intended to result in a procurement
contract. Such contacts must only be made
to specifically designated persons at the
governmental entity.
The PLL requires the governmental entity to
collect and record certain information pertaining
to those who contact the governmental entity
to influence a governmental procurement.
Such information must be made part of the
procurement record. In addition, PLL requires
governmental entities to notify offerers of the
permissible contacts provisions in its solicitation
materials and to obtain prior non-responsibility
determinations from the offerer.
Furthermore, PLL requires governmental
entities to make a determination of nonresponsibility if it is found that the offerer
knowingly and willfully made an impermissible
contact or failed to timely disclose accurate and
complete information or otherwise cooperate
in providing the required information. Such a
determination of non-responsibility precludes
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the governmental entity from awarding a
procurement contract to such offerer. In
addition, offerers that are determined to be
non-responsible for a second time within a fouryear period are rendered ineligible to submit a
proposal on, or be awarded any, procurement

contract for a period of four years from the date
of the second determination.
Lastly, the governmental entity must report all
such findings of non-responsibility to the OGS,
which will maintain a publicly available list.

Applicability (SFL § 139-J(1)(A))
The following “governmental entities” are
required to comply with the new SFL provisions
when conducting procurements:
1. State Agencies (includes boards,
commissions, divisions, offices, councils
and committees);
2. NYS Legislature;
3. Unified Court System;
4. IDAs in jurisdictions with a population of
50,000 or more;
5. Local public benefit corporations; and

6. Public authorities and public benefit
corporations and any subsidiary or affiliate
thereof.
Note: In general, the provisions of PLL apply
to procurements of governmental entities,
however, in regard to real property, disposals
are included.
The provisions of SFL, as set forth herein,
are effective on January 1, 2006, however,
procurement contracts for which bid
solicitations have been issued prior to the
effective date of the PAAA (August 23, 2005)
shall be awarded pursuant to the provisions of
law in effect at the time of issuance.

Key Definitions
Contacts. Any oral, written or electronic
communication with a governmental entity
under circumstances wherein a reasonable
person would infer that communication
was intended to influence a governmental
procurement.
Governmental Procurement. (i) the
preparation or terms of the specifications, bids,
requests for proposals (RFPs) or evaluation
criteria for a procurement contract; (ii) solicitation
for a procurement contract; (iii) evaluation of
the procurement contract; (iv) award or denial
of a procurement contract; or (v) approval or
denial of an assignment, amendment (other than
amendments that were authorized under the
terms of the procurement contract approved
by the comptroller), renewal or extension of
Available at HarrisBeach.com
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a procurement contract or any other material
change that results in a financial benefit to
the offerer.
Procurement Contract. Any contract or
other agreement for an article of procurement
involving an estimated annualized expenditure
in excess of $15,000. Grants and contracts
providing for payments to not-for- profit
organizations under a program appropriation
pursuant to Article 11-B of SFL are exempted
from the definition of “procurement contract.”
In addition, intergovernmental agreements,
railroad and utility force accounts, utility
relocation agreements or orders and eminent
domain transactions are also exempted.
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Article of Procurement. A commodity, service,
technology, public work, construction, revenue
contract, the purchase, sale or lease of real
property or an acquisition or granting of other
interest in real property that is the subject of a
governmental procurement.
Offerer. The individual or entity, or any
employee, agent or consultant or person
acting on the behalf of such individual or entity
that contacts a governmental entity about a
governmental procurement during the restricted
period of such governmental procurement.

Restricted Period. The period of time
commencing with the earliest written notice,
advertisement or solicitation of a RFP, invitation
for bids, or solicitation of proposals, or any
other method for soliciting a response from
offerers intending to result in a procurement
contract with a governmental entity with the
final contract award and approval by the
governmental entity and, where applicable, the
State Comptroller.

Restrictions on Contacts During the Procurement Process (SFL § 139-J)
Governmental Entity Requirements
(SFL § 139-j(2), (5-11))
Each government entity:
1. shall designate a person or persons who
may be contacted by offerers related to a
procurement.
2. shall make any determinations on
any procurement consistent with that
authority’s procurement guidelines and
free from any conduct that would be
prohibited by POL 73(5) and 74 or any
other applicable code of ethics.
3. may consult model guidelines that may
be established by the Advisory Council on
procurement lobbying.
4. must incorporate a summary of the policy
and prohibitions regarding permissible
contacts during a procurement as well
as copies of all rules, regulations and
guidelines concerning permissible contacts
into the authority’s solicitation of proposals
or bid documents or specifications for all
procurements.
5. must seek written affirmation from all
offerers as to that offerer’s understanding
of and agreement to comply with the
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authority’s procedures relating to
permissible contacts.
6. must make a final determination of
responsibility of the proposed awardee
in accordance with the authority’s
procurement guidelines.
7. must, if any member of the procuring
governmental entity becomes aware
that an offerer violated the permissible
contacts provision, immediately notify the
ethics officer, the New York State Inspector
General (the “IG), if any, or other official of
the governmental entity responsible for
reviewing and investigating such matters.
8. must, if any member of another
governmental entity becomes aware
that an offerer violated the permissible
contacts provision, immediately notify the
ethics officer, the IG, if any, or other official
of the governmental entity responsible for
reviewing and investigating such matters
and such person must immediately notify
the equivalent person at the procuring
governmental entity.
9. must establish a process for review by the
ethics officer, the IG, if any, or other official
of the governmental entity responsible for

Local Agencies, Incentives and Laws 46

reviewing and investigating any allegations
of violations of the permissible contacts
provisions.
10. must establish a process for the imposition
of sanctions if such violations have been
found to exist.
11. must, upon notification of an alleged
violation, the governmental entity’s ethics
officer, the IG, if any, or other official of
the governmental entity responsible for
reviewing and investigating such matters,
immediately investigate such allegation
and, if sufficient cause exists to believe that
the allegation is true, must give the offerer
reasonable notice that an investigation
is ongoing and must give said offerer an
opportunity to be heard in response to the
allegation.
12. may make a finding that an offerer
has knowingly and willfully violated
the permissible contact provisions
which must result in a determination
of non-responsibility for such offerer
and such offerer must not be awarded
the procurement contract unless the
governmental entity finds that the award
is necessary to protect public property or
public health or safety, and that the offerer
is the only source capable of supplying the
required article of procurement within the
necessary time frame. The governmental
entity must include in the procurement
record, a statement describing the basis
of the finding. Any subsequent finding of
non- responsibility due to a violation of
the permissible contacts provisions within
four years of a determination must result
in the offerer being rendered ineligible to
submit a proposal on, or be awarded any,
procurement contract for a period of four
years from the date of the second final
determination.
13. must require offerers to disclose findings
of non-responsibility due to violations
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of the permissible contacts provisions
or the intentional provision of false or
inaccurate information to a governmental
entity within the previous four years in the
entity’s solicitations for proposals. (See also
SFL § 139-k(2).)
14. must consider in its determination of
responsibility, any failure of an offerer to
timely disclose accurate and complete
information or otherwise cooperate with
the governmental entity. (See also SFL §
139-k(3).)
15. must not award a contract to an offerer
who fails to timely disclose accurate
and complete information or otherwise
cooperate with the governmental entity
unless the governmental entity finds
that the award is necessary to protect
public property or public health or safety,
and that the offerer is the only source
capable of supplying the required article
of procurement within the necessary
time frame. The governmental entity
must include in the procurement record,
a statement describing the basis of the
finding. (See also SFL § 139-k(3).)
16. must, upon a finding of non-responsibility
or debarment, the governmental entity
must notify the OGS, which shall keep a list
and make it publicly available.
If an employee of the governmental entity is
found to have knowingly and willfully violated
the governmental entity’s requirements in
relation to the permissible contacts provisions,
then the ethics officer, the IG, if any, or other
official of the governmental entity responsible
for reviewing and investigating such matters
must report the violation to the governmental
entity’s chairperson or highest official.
A procurement contract award must
contain a certification by the offerer that all
information provided to the governmental
entity is complete, true and accurate and
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such procurement contract must contain a
provision authorizing the governmental entity
to terminate the contract in the event such
certification is found to be intentionally false
or intentionally incomplete. The governmental
entity shall include in the procurement record,
a statement describing the basis for any action
taken pursuant to such termination provision.
(See SFL § 139-k(5).)

Offerer Responsibilities (SFL § 139-j(3)
& (4))
The offerer may contact only the person or
persons designated by the governmental entity
with respect to a governmental procurement.
Violations of this provision also include any
contacts during the restricted period of a
governmental procurement between the
offerer and any member, officer or employee of
any governmental entity other than the entity

conducting the governmental procurement.
However, this does not prohibit an offerer
from communicating with a member of the
State Legislature or legislative staff about a
governmental procurement being conducted
by a governmental entity other than the
State Legislature, or a member of the State
Legislature. In addition, this does not prohibit
a member of the State Legislature or legislative
staff member from contacting a governmental
entity other than the State Legislature about a
procurement being conducted by that entity as
long as the legislative member or staff person is
acting in their official capacity.30
The offerer must not attempt to influence the
governmental procurement in a manner that
would result in a violation or an attempted
violation of POL 73(5) and 74 or any other
applicable code of ethics.

Disclosure By Governmental Entities (SFL § 139-K)
Upon any contact in the restricted period, the
governmental entity must obtain the name,
address, telephone number, place of principal
employment and occupation of the person or
organization making the contact and inquire
and record whether the person or organization
making such contact was the offerer or was

retained, employed or designated by or on
behalf of the offerer to appear before or
contact the governmental entity about the
governmental procurement. All recorded
contacts shall be included in the procurement
record for the procurement contract.

Exemptions from the restrictive contacts provision in this section include: (1) the submission of written proposals in response to RFPs, invitation for
bids or any other method of soliciting a response from offerers intending to result in a procurement contract; (2) the submission of written questions to a designated contact set forth in a RFP, or invitation for bids, or any other method of soliciting a response from offerers intending to result
in a procurement contract, when all written questions and responses are to be disseminated to all offerers who have expressed an interest in the
RFPs, or invitation for bids, or any other method of soliciting a response from offerers intending to result in a procurement contract;
(3) participation in a conference provided for in a RFP, invitation for bids, or any other method of soliciting a response from offerers intending to
result in a procuring contract; (4) complaints by an offerer regarding the failure of the person or persons designated by the procuring governmental
entity pursuant to this section to respond in a timely manner to authorized offerer contacts make in writing to the office of general counsel of the
procuring governmental entity, provided, that any such written complaints shall become a part of the procurement record; (5) Offerers who have
been tentatively awarded a contract and are engaged in communications with a governmental entity solely for the purpose of negotiating the terms
of the procurement contract after being notified of tentative award; (6) contacts between designated governmental entity staff of contacts, the
procuring governmental entity and an offerer to request the review of a procurement contract award; and (7) (a) contacts by offerers in protests,
appeals or other review proceedings (including the apparent successful bidder or proposer and his or her representatives) before the governmental
entity conducting the procurement seeking a final administrative determination, or in a subsequent judicial proceeding; or complaints of alleged
improper conduct in a governmental procurement to the attorney general, inspector general, district attorney, or court of competent jurisdiction;
or (b) complaints of alleged improper conduct in a governmental procurement to the attorney general, inspector general, district attorney, or court
of competent jurisdiction; or (c) written protests, appeals or complaints to the State Comptroller’s office during the process of contract approval,
where the State Comptroller’s approval is required by law, and where such communications and any responses thereto are made in writing and
shall be entered in the procurement record pursuant to section one hundred sixty-three of the SFL; or (d) complaints of alleged improper conduct in
a governmental procurement conducted by a municipal agency or local legislative body to the State Comptroller’s office.
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Any communications received by a
governmental entity from members of the State
Legislature, or legislative staffers, when acting

in their official capacity, shall not be considered
to be a “contact” and shall not be recorded by a
governmental entity.

Requirements
Per the PLL, local public authorities, including
IDAs, need to comply with the following
requirements:31
1. Designate, with regard to each
governmental procurement, a person or
persons who may be contacted by offerers.
(See SFL § 139-j(2)(a).)
2. Upon any contact in the Restricted Period,
the governmental entity must obtain the
name, address, telephone number, place
of principal employment and occupation
of the person or organization making
the contact and inquire and record
whether the person or organization
making such contact was the offerer or
was retained, employed or designated
by or on behalf of the offerer to appear
before or contact the governmental entity
about the governmental procurement. All
recorded contacts shall be included in the
procurement record for the procurement
contract. (See SFL § 139-k(4).)
3. Incorporate a summary of the
Governmental Entity’s policy and
prohibitions regarding permissible contacts
during a governmental procurement in its
solicitation materials. (See SFL § 139 j(6).)
4. Must seek written affirmation from all
offerers as to said offerer’s understanding
of and agreement to comply with the
authority’s procedures relating to
permissible contacts. (See SFL § 139-j(6)(b).)
5. Must require offerers to disclose findings
of non-responsibility due to violations
of the permissible contacts provisions

or the intentional provision of false or
inaccurate information to a governmental
entity within the previous four years in the
entity’s solicitations for proposals. (See SFL
§139-k(2).)
6. A procurement contract award must
contain a certification by the offerer that all
information provided to the governmental
entity is complete, true and accurate and
such procurement contract must contain
a provision authorizing the governmental
entity to terminate the contract in the
event such certification is found to
be intentionally false or intentionally
incomplete. The governmental entity
shall include in the procurement record
a statement describing the basis for any
action taken pursuant to such termination
provision. (See SFL § 139-k(5).)
7. Any member of the procuring
governmental entity that becomes aware
that an offerer violated the permissible
contacts provision must immediately
notify the ethics officer, the IG, if any, or
other official of the governmental entity
responsible for reviewing and investigating
such matters. (See SFL § 139-j(8).)
8. Must establish a process for review by the
ethics officer, the IG, if any, or other official
of the governmental entity responsible for
reviewing and investigating any allegations
of violations of the permissible contacts
provisions. (See SFL § 139-j(9).)
9. Upon notification of an alleged violation, the
governmental entity’s ethics officer, the IG,

Note: An offerer must only contact the person or persons designated as the contact person(s) by the governmental entity during the RestrictPeriod
of a governmental procurement.
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if any, or other official of the governmental
entity responsible for reviewing and
investigating such matters, must
immediately investigate such allegation
and, if sufficient cause exists to believe that
the allegation is true, must give the offerer
reasonable notice that an investigation
is ongoing and must give said offerer an
opportunity to be heard in response to the
allegation. (See SFL § 139-j(10)(a).)
A finding that an offerer has knowingly and
willfully violated the permissible contact
provisions or the disclosure provisions must
result in a determination of non-responsibility
for such offerer, and such offerer must not be
awarded the procurement contract unless the
governmental entity finds that the award is
necessary to protect public property or public
health or safety, and that the offerer is the only
source capable of supplying the required article
of procurement within the necessary time
frame. The governmental entity must include in
the procurement record a statement describing
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the basis of the finding. Any subsequent finding
of non-responsibility due to a violation of the
permissible contacts or disclosure provisions
within four years of a determination must
result in the offerer being rendered ineligible
to submit a proposal on or be awarded any
procurement contract for a period of four years
from the date of the second determination
(debarment). (See SFL § 139-j (10)(b) & 139-k(3).)
Upon a finding of non-responsibility or
debarment, the governmental entity must notify
OGS, which shall keep a list and make it publicly
available. (See SFL § 139-j (10)(b).)
If an employee of the governmental entity is
found to have knowingly and willfully violated
the governmental entity’s requirements in
relation to the permissible contacts provisions,
then the ethics officer, the IG, if any, or other
official of the governmental entity responsible
for reviewing and investigating such matters
must report such instances to the governmental
entity’s chairperson or highest official. (See SFL §
139-j(10)(c).)
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EMPIRE STATE
DEVELOPMENT
(ESD)
Financial Assistance
Empire State Development (ESD) is the trade
name under which New York state offers
benefits that have been statutorily authorized
under the Office of Economic Development,
Job Development and Urban Development
Corporation (d/b/a Empire State Development
Corporation). Through ESD, the State can provide
direct loans, capital grants, or interest rate
subsidy grants that result in low-cost financing
for the acquisition, construction, renovation,
or improvement of real estate, including both
land and buildings, as well as the acquisition
of machinery and equipment and related soft
costs. Direct loans are provided at below-market
rates to provide a lower overall blended rate
with conventional sources. Interest rate subsidy
grants that reduce the costs of borrowing from a
conventional lender are also available.
Eligible recipients of these loans and grants
include industrial companies such as

manufacturers, service providers, assemblers,
and distributors, and local development entities
on their behalf, as well as headquarter facilities
for a broader spectrum of businesses.
Along with direct loans and interest rate
subsidy grants, the State will often work with
a municipality or county wherein the project
is located to access local incentives that can
coordinate with State resources and significantly
lower project costs. For example, a project will
often be partially or wholly financed with IDA
bonds, which may also be a vehicle for reducing
the company’s real property tax liability. In such a
case, an ESD interest subsidy grant could be used
to lower the costs of the bonds or a direct loan
could be provided in conjunction with bonds.
In order to apply for State resources, an entity
must complete the Consolidated Funding
Application, discussed below.

Consolidated Funding Application
The Consolidated Funding Application (CFA)
utilizes a single entry point for accessing up to
$1 billion in economic development funding, so
applicants do not have to slowly steer through
several agencies and applications. Through
the CFA, applicants for economic development
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projects will access multiple State funding
sources through one application.
Funding is available for the following projects:
Affordable Housing; Community and Waterfront
Revitalization; Direct Assistance to Businesses;
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Energy and Environmental Improvements; LowCost Financing; Municipal/Public Infrastructure;
Parks, Historic Preservation and Heritage
Areas; Sustainability Planning Assistance;
Transportation Infrastructure; and Workforce
Development. Eleven (11) State agencies
and authorities have made their resources
available through the CFA process: Empire State
Development; NYS Canal Corporation; NYS
Energy Research and Development Authority;
Environmental Facilities Corporation; Homes
and Community Renewal; Department of
Labor; Office of Parks, Recreation and Historic
Preservation; Department of State; New York
Power Authority; Department of Environmental
Conservation and the NYS Council on the Arts.
A submitted CFA is sent electronically to
the Regional Council(s) for the geographic
area(s) in which the proposed project will take
place. Each Regional Council will review and
rank applications based on a set of regional

endorsement standards. These standards are
developed by each region and are available on
each Regional Council’s website.
Additionally, applications will undergo review by
State agencies and authorities administering the
grant programs. After completing the review,
the State agency(ies) or authority(ies) will notify
the Regional Councils as to whether or not
projects are eligible for funding.
Awards are based on the combined score of the
State agency technical review and the Regional
Council endorsement score. Further, each
agency will have an approval and disbursement
process, which may require applicants to sign
contracts or letters of commitment, and submit
supporting documents such as verifications of
eligibility, tax status, and municipal resolutions.
The CFA is available at www.regionalcouncils.
ny.gov.

Training Assistance
New York state can provide training assistance
in the form of grants and other financial
assistance to partially defray the costs of
companies that seek to upgrade the skills
of current workers or train new employees.
Grant funds are available from ESD’s Economic
Development Fund. In many cases, State staff
can also access Federal dollars to augment
these sources.
Funds from these sources can be used for
classroom or, in certain circumstances, on-the-

job training for new hires, including the costs of
materials and supplies used directly in training
and the cost of hiring outside instructors to train
employees. Training can be provided both for
specific job skills as well as high-performance
work organization techniques and advanced
technologies and equipment. State staff
can provide references to local networks of
training providers in the area where the project
is located and will help assemble the most
comprehensive and appropriate type of training
assistance package in each case.

Infrastructure Loans and Grants
Through a variety of sources, the State
can provide assistance for any necessary
construction, modification or improvements
needed in the infrastructure serving an eligible
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company. Infrastructure improvements include,
but are not limited to, water and sewer lines,
access roads, docks, wharfs, power lines, and
rail enhancements that are outside of the walls
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of any existing or proposed building at the
project site.
Note: These areas of assistance are described
in summary form for information only. Any
specific offer of assistance will be made after
discussions with ESD officials and agreement
with a company on its project parameters.

Assistance is generally provided in the form of a
combination of loans and grants and is available
through several programs. One is the State
Department of Transportation’s Industrial Access
Program. Others are discussed in this section.

Industrial Effectiveness Program (IEP)
The Industrial Effectiveness Program (IEP)
encourages State manufacturing firms to
undertake productivity and other operational
improvements to remain competitive and
profitable. Grants are available to partially
underwrite the costs of private sector
consultants to conduct a variety of productivity

assessments to diagnose competitive problems,
identify opportunities for improvement
and develop strategies for remedial action.
The regional staff of ESD will work with
each company to access IEP dollars. Funds
are available for both preliminary and full
productivity assessments.

State and Local Tax Credits
New York offers some of the most generous
credits for a new capital investment of any state
in the country.
A credit against the corporation franchise tax
on business corporations is available for up to
7% if eligible new investments in buildings and/
or depreciable tangible personal property is
used primarily in production by manufacturing,
processing, assembling and certain other types
of activities. A new business may elect to receive,
as a refund, any unused part of the tax credit
earned. All businesses may carry forward any
unused portions of the credit for up to 15 years.
An additional credit, an Employment Incentive
Credit, of 1.5% to 2.5% for the same new
capital investment (production facilities and
equipment only) is deductible by corporations,
from the tax payable in each of the two years
next succeeding the year of the original
investment, provided the company meets an
employment standard which requires that the
company’s average number of employees in
the State (excluding general executive officers)
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in each such taxable year is at least 101% of the
comparable average in the year immediately
preceding the year of investment. The 1.5%
credit applies if employment is at least 101% but
less than 102% of the employment base year. A
2% credit applies if employment is at least 102%
but less than 103% of the employment base
year, and a 2.5% credit applies to employment
of 103% or greater than the comparable
average in the employment base year.
A corporate taxpayer, which was not subject
to tax and does not have a taxable year
immediately preceding the taxable year in
which the investment is made, may determine
its eligibility by using the year the investment
is made as the base period for calculating
the employment change in each of the three
succeeding years. Any excess of this credit may
be carried forward for up to 15 years.
There are other credits available for research
and development facilities (9% Corporate Tax
Credit) and investments in air pollution or
industrial waste facilities. Additional credits are
State Agencies, Incentives and Laws 54

available in connection with the expansion of
emerging technology businesses, including a
$1,000 per employee job creation credit and
a capital credit for qualified investments. In
addition, it is expected that local real property
taxes may be reduced significantly based
on a payment-in-lieu-of-taxes agreement

(PILOT Agreement), which may use the IDA
bond financing mechanism mentioned in the
Financial Assistance section above, or simply
involve the assistance of the IDA.
State staff will work with the company and its
financial advisors to detail the total tax savings
based on any project’s specific investment plans.

Small Business Technology Investment Fund (SBTIF)
The Small Business Technology Investment
Fund (SBTIF) provides start-up, high-tech
companies throughout the State with a source
of venture capital to promote new job creation
and economic growth. The SBTIF makes
early stage equity investments in companies

that have developed innovative technology
products or services and that display significant
competitive advantages. It also offers technical
and managerial services to growing technologybased business ventures.

Semiconductor Manufacturing Initiative-New York (SEMI-NY)
The Semiconductor Manufacturing InitiativeNew York (SEMI-NY) is a comprehensive effort
to encourage semiconductor manufacturing
in New York state. The State has facilitated the
pre-permitting of industrial sites across the
State specifically for chip fabrication. Each site
is a minimum of 200 acres and can handle

the demanding infrastructure requirements
of a chip fabrication site. In addition, each site
provides access to a skilled workforce, superior
highway access, and incentives to help offset
both the upfront and ongoing costs of operating
these capital-intensive facilities.

Centers of Excellence (CENTERS)
The Centers of Excellence (Centers) support high
technology ventures through a collaborative
approach among the State, academia, private
venture capital companies, and other private
and public sector parties. Established to
encourage rapid commercialization of scientific
breakthroughs, the Centers specialize in

nanoelectronics, bioinformatics, photonics,
environmental systems, wireless applications,
and information technology. Examples include
the Center of Excellence in Bioinformatics in
Buffalo, Infotonics in Rochester, Nanoelectronics
in Albany, Information Technology on Long
Island, and Environmental Systems in Syracuse.

International Investment
ESD comprises a network of offices around the
world. ESD’s international trade specialists help
businesses relocate to, or establish a presence
in the State, expand existing operations, and
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compete more effectively and profitably in
domestic and international markets. ESD’s
technical and financial assistance services help
businesses grow and prosper by furnishing site
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selection and logistical assistance, demographic,
wage, tax and utility cost data, quality of life

facts, networking with local government officials
and private businesses.

Restore New York Communities Initiative
The Restore New York Communities Initiative
was established in 2006 to encourage economic
development and restore economicallydistressed areas by providing municipalities with
financial assistance for ongoing revitalization
and community housing improvements. A $300
million appropriation was enacted in the 200607 New York state budget and was rolled out in
three rounds, with $50 million awarded in 2006,
$100 million in 2008 and $150 million in 2009.
The 2015–2016 State Budget enacted the
Restore New York Communities Initiative
and gave Empire State Development the
responsibility of implementing the program.
Round IV awards totaling $40 million was
announced in January 2017 to 75 municipalities
across the state.

Any New York city, town or village is able to
apply for funding. Eligible projects include
demolition or deconstruction of residential
properties, demolition or deconstruction
of commercial properties, rehabilitation or
reconstruction of residential properties, and
rehabilitation or reconstruction of commercial
properties. Typically, 10% or more in local
matching funds (cash, in-kind or combination)
has been required. The maximum grant award
per property/project varies by type of project.
As all previously appropriated funds have been
awarded, a new State budget appropriation
would be required for any subsequent funding
rounds. (For additional information, see esd.
ny.gov/businessprorams/restoreny.html)

Upstate Regional Blueprint Fund
and Downstate Revitalization Fund
In 2008, the State enacted legislation creating
the Upstate Regional Blueprint Fund and the
Downstate Revitalization Fund to promote
economic development by helping finance
capital investment projects. The State
Legislature authorized $155 million for these
funds in fiscal year 2009-2010. The Upstate
Blueprint Fund and the Downstate Revitalization
Fund (collectively, the “Funds) are administered
by the Empire State Development Corporation
(ESDC). They have similar guidelines and
requirements, but distinct geography and
different funding allocations.
The Funds allow for a broad range of eligible
applicants: for-profit businesses, not-for-profit
corporations, municipalities, local development
corporations, industrial development agencies,
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research and academic organizations, etc. Startup companies are not eligible.
Funding is provided in three different funding
tracks:
1. Business Investment Track for operating
businesses making capital expenditures
that will facilitate the creation of new jobs
or the retention of jobs that are at risk.
The applicant must provide a five-year job
commitment. Recapture of this assistance
is possible on a pro-rated basis if these
commitments are not met.
2. Infrastructure Investment Track for
projects that attract new businesses
or expand existing businesses through
developing transportation, water, sewer,
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communications, and energy generation
and distribution facilities. Infrastructure
projects must serve unidentified users or
multiple users. Job commitments are not
required by the applicants. Projects that
serve a single, identified user must apply for
funding in the Business Investment Track.
3. Downtown Redevelopment Track for
rehabilitation and new construction
projects in downtown areas. These may
be in a major commercial area of a large
city or an important block in a smaller
village center. A range of commercial
uses, including retail and office, are
eligible as are hotels, cultural facilities
and streetscape improvements. Job
commitments are not required, but will
be viewed favorably. No speculative

development will be assisted and a
significant amount of the project’s square
footage must be pre-leased to be eligible
The Funds can be provided in the form of
subsidized loans at 2% interest rate; convertible
loans with interest only payments and
forgiveness of principal as job commitments
are met; and grants. Assistance is provided
for a broad range of expenses including
acquisition, hard costs and soft costs. Funds will
not be provided for working capital, operating
expenses, or refinancing of existing debt.
Minimum assistance provided is $100,000
($250,000 for subsidized loans) and the
maximum amount is $5,000,000 per project.
ESDC funding cannot exceed 20% of the total
project cost and applicants are required to
provide a minimum of 10% equity contribution.

New York Main Street Program
The Housing Trust Fund Corporation (“HTFC” or
“the Corporation”) was established by Chapter
67 of the Laws of 1985, specifically under
Section 45-a of the Private Housing Finance
Law (PHFL), as a subsidiary public benefit
corporation of the New York State Housing
Finance Agency (HFA). The Law conferred a
number of privileges, tax exemptions and
powers to HTFC including the authority to
contract with the Division of Housing and
Community Renewal (DHCR) to administer the
Corporation’s activities.
The mission of the Corporation, as originally
established under Section 45-a and Article 18
of the PHFL, was to create decent affordable
housing for persons of low-income by providing
loans and grants for the rehabilitation of
existing housing or the construction of new
housing under the Low-Income Housing
Trust Fund Program. This mission has been
reinforced since then by the addition of many
state and federally funded programs to HTFC’s
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portfolio, including the state-funded New York
Main Street Program (NYMS Program).
The NYMS Program provides financial resources
and technical assistance to cities, towns, villages
and counties and non-profit organizations (the
latter of which must have been in existence for
at least one year and incorporated under the
New York State Not-For-Profit Corporation Law)
to help New York communities preserve and
revitalize traditional main streets, downtowns
and neighborhoods.
Eligible activities include building renovations
for commercial and residential units, exterior
renovations for storefront and façade
improvements; renovations to establish or
expand commercial, cultural or civic anchors
that are key to local revitalization efforts; and
streetscape enhancement activities. Funds,
however, are not available for new construction.
The following activities can be funded in part
through the NYMS Program:
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1. Building Renovations: Local Program
Administrators (LPAs) may provide
participating owners with matching
renovation grants of up to $50,000 per
building for first and/or second floor civic/
commercial use, plus an additional $25,000
for each residential unit, not to exceed
75% of the Total Project Cost or $150,000
per building, whichever is less. Building
renovation grants may be for façade
renovations or interior work. All work must
comply with the standards of the State of
Office of Parks, Recreation and Historic
Preservation, for properties eligible for
the historic register, and with local design
guidelines. If the façade does not meet
design standards as noted above, a façade
renovation will be required.
2. Creation of Downtown Anchors: LPAs
may provide grants of up to $250,000
per building, but not exceeding 40% of
the Total Project Cost, to building owners
to help establish or expand cultural or
business anchors that are essential to local
revitalization efforts. Downtown Anchor
grant projects may include residential
units on the upper floors. A business plan
for the proposed Downtown Anchor that
includes a market analysis is required
for all applications that propose funding
anchor grants. Incorporating residential
units on the upper floors is strongly
encouraged and those projects will receive
priority consideration.
3. Streetscape Enhancement: Grants of up
to $60,000 for programs to plant trees
and other landscaping, install street
furniture and trash receptacles, provide
appropriate signs in accordance with a
local signage plan, and other appurtenant
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activities. Distinctive street lighting may be
eligible for funding where applicants can
satisfy all feasibility issues. A streetscape
enhancement grant will only be awarded
if it is ancillary to a program providing
building renovation and/or Downtown
Anchor grants.
The local NYMS Program must be carried out in
a concentrated mixed-use target area (generally
no more than three contiguous blocks) that has
experienced sustained physical deterioration,
decay, neglect, or disinvestment, and has a
number of substandard buildings or vacant
residential or commercial units. The target area
must be located in a service area in which more
than 50% of the residents earn less than 90%
of the area median income of the surrounding
community, or which has been designated by
a State or federal agency as an eligible area
for the purposes of a community or economic
development program. Buildings within the
district or the district itself may also be eligible
to be listed on the National Register of Historic
Places or for local or State historic designation.
Proposed service areas that are within officially
designated service areas of Neighborhood or
Rural Preservation Companies, for example, are
considered eligible.
Funding is announced through an annual Notice
of Funding Availability (NOFA). Since the program’s
inception in 2004, DHCR has conducted seven
competitive funding rounds, issuing 265 awards
in 175 communities in 61 counties, totaling
more than $61 million in New York Main Street
investments throughout the State. The program
has also provided $8 million for relief of some
flood-damaged main streets in 2006. Please check
with DHCR for funding availability.
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Empire State Jobs Retention Program
The Empire State Jobs Retention Program (ESJRP)
was created pursuant to Chapter 56 of the Laws
of 2011 and enacted on December 9, 2011.
The ESJRP was established to create financial
incentives to retain strategic businesses and
jobs that are at risk of leaving the state due
to the impact on business operations of an
event (such as a natural disaster) leading to an
emergency declaration by the governor. The
tax credit, which is administered by the Empire
State Development Corporation, is based on a
percentage of the gross wages paid for retained
jobs that otherwise would have been impacted
by the event.
Eligible taxpayers subject to tax under
Article 9-A (franchise tax on business

corporations), 32 (Franchise tax on banking
corporations), and 33 (franchise tax on
insurance corporations) may claim the credit,
and a taxpayer that is a partner in a partnership,
member of a LLC, or shareholder in a New York
S Corp that qualifies for the credit may claim
its pro rata share of the credit earned by the
partnership, LLC, or S Corp. To be a participant in
the ESJRP, an eligible business must apply to and
be certified by the Empire State Development
Corporation. Applications must be made within
180 days of the declaration of an emergency by
the governor in the county where the business
is located, or by June 6, 2012, whichever is later.
Elements of the program are found in Article 20
of the Economic Development Law, and sections
36 and 210.44 of the Tax Law.

Other Areas Of Assistance
Given the wide range of programs and
services offered by the State to its business
community, it is impossible to describe all the
areas of assistance which might be important
to a company seeking to locate or expand in
the State. However, just as a sampling, other
areas of assistance include recycling market
assistance, government procurement, women
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and minority business enterprises, film industry,
and ownership transition services.
Again, State staff will be pleased to work
with any company to identify the scope and
character of these services based on a prospect
of the company’s requirements.
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NEW YORK STATE
EMPIRE ZONE
TAX BENEFITS
32

In 1986, the New York State Economic
Development Zone (now known as Empire Zone
or “EZ”) statute was created to assist businesses
in locating to distressed economic areas.
The Empire Zones program expired on June 30,
2010 and is therefore closed to new applicants.
Existing Empire Zone certified entities will
remain eligible for benefits until the expiration
of their benefit periods. A change in location
or an expansion within the same Empire
Zone as the business entity is certified will not
result in a loss of benefits. However, a change
in ownership, operations or organizational
structure may result in a discontinuance of
Empire Zone tax benefits, which will need to be
examined on a case by case basis33.
The tax benefits that were added to the
program in 2000, commonly called the “QEZE

Benefits,”34 tend to be the most powerful in
providing incentives to businesses. These
benefits can: (i) effectively eliminate a business’
real property taxes (the QEZE Credit for
real property tax); (ii) eliminate a business’
State income or franchise tax (the QEZE Tax
Reduction Credit); and (iii) eliminate its State
sales tax (the QEZE Sales Tax Exemption).
The QEZE benefits compliment the pre-2000
Program tax benefits, including the Empire
Zone Investment Tax Credit, the Empire Zone
Employment Incentive Credit, the Empire
Zone Wage Tax Credit, and the Empire Zone
Capital Tax Credit (collectively, these benefits
are referred to herein as the “Other Benefits”
under the program). Below please find a brief
description of the QEZE benefits (drafted to
reflect post April 1, 2005 statutory changes) as
well as the Other Benefits.

Certified Businesses on or After April 1, 2009
Real Property Tax Credit. The real property
tax credit for businesses EZ certified on or after

April 1, 2009, will be 75 percent of the amount
calculated pursuant to the Tax Law.

The Empire Zone program is very complex. Further, a project that is eligible for Empire Zone benefits may also be eligible for other State, local or
Federal tax benefits. Attorneys in the Harris Beach Public Finance & Economic Development Practice Group have significant experience with the
Empire Zone program or projects of all sizes. Please feel free to contact Robert Murray (bmurray@harrisbeach.com), Justin Miller (jmiller@harrisbeach.com), Shawn Griffin (sgriffin@harrisbeach.com), or Robert Ryan (rryan@harrisbeach.com) at their respective email addresses or through the
toll-free number as indicated below.

32 

33

See NYS Taxation and Finance Technical Memorandum TSB-M-11(2)C, (3)I, (4)S.

34

QEZE means “Qualified Empire Zone Enterprise.”
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QEZE Sales Tax Rebate—formerly the
QEZE Sales Tax Exemption. For businesses
EZ certified on or after April 1, 2009, a credit
or refund of the State’s share of any sales or
use taxes on tangible personal property used
predominately in the Empire Zone will not be
allowed unless the county or city provides for
the exemption of the local share (i.e., opted in).
Additional Criteria for Decertification. In
addition to the 1 to 1 cost-Benefit Test and
Shirt Changer provisions, which ESDC used for
the one-time 2009 review, the bill also added
whether the “business enterprise has changed
ownership or moved its operations out of the
empire zone” as a basis for decertification.
Lastly, the bill removed the exception from
decertification based on the failure to create
employment to the extent indicated on the
business’ EZ application due to “circumstances
beyond the business’ control.”

The EZ regulations contained in 5 NYCRR § 10.2(y)
defines “Change of Ownership” to include a
reformation, reorganization or acquisition of the
certified business enterprise where an owner of
that enterprise, or a related person or an affiliate
of that enterprise, does not retain, directly or
indirectly, any percent of the ownership interest
or control of the enterprise formed as a result of
the reformation, reorganization or acquisition.
Please note that this definition of “Change of
Ownership” pertains to EZ certification and
is not dispositive in determining eligibility for
tax benefits pursuant to Taxation and Finance
Technical Memorandum TSB-M-11(2)C, (3)I, (4)(s),
which must be examined on a case by case basis.
Tax Credits/Benefits. The QEZE Sales Tax
Exemption has been eliminated and combined
with the Empire Zone Sales Tax Rebate. The
sales tax refund can be claimed no more
frequently than quarterly.

The QEZE Benefits
QEZE Credit for Real Property Taxes
(CRPT)
The QEZE CRPT is a refundable New York income/
franchise tax credit that can be equal to as much
as 100% of a QEZE’s eligible real property taxes.
Because it is a refundable credit, QEZEs that
generate no taxable income in New York may
still take advantage of the CRPT by claiming any
unused portion thereof as a tax refund.
Pre-April 1, 2005 QEZE Credit for Real
Property Taxes. Prior to April 1, 2005, the
CRPT was based on the real property taxes
assessed on real property owned by a QEZE and
located within an EZ (referred to as “Eligible Real
Property Taxes”). Eligible Real Property Taxes
also included Payment In Lieu of Tax (PILOT)
payments under certain circumstances. Prior to
April 1, 2005, the Tax Benefit Period of the CRPT
consisted of fourteen consecutive tax years,
beginning with the first tax year during which
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the taxpayer is certified. The CRPT was available
at up to 100% of eligible real property taxes for
the first ten years of the Tax Benefit Period, then
phased out in 20% increments over years eleven
through fourteen (i.e., the CRPT is limited to 80%
of Eligible Real Property Taxes in year eleven,
60% in year twelve, etc.). To claim the CRPT,
the taxpayer must meet the QEZE Employment
Test on an annual basis. The QEZE Employment
Test requires an eligible business’ employment
level, both (i) in an Empire Zone and (ii) in the
State, but outside any EZ, to be at least equal
to its employment level during its “Base Period”
within those same two areas. The Base Period
was defined as the five tax years preceding the
taxpayer’s “Test Year,” which was defined as
the tax year immediately prior to the year the
taxpayer first became eligible for EZ tax benefits.
The amount of the pre-April 1, 2005 CRPT was
limited based on job creation or tax basis in
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the subject real property. Specifically, the CRPT
limit was the greater of either the Employment
Increase Limitation or the Capital Investment
Limitation, each as described below:
1. Employment Increase Limitation is
the product of $10,000 multiplied by the
excess of the QEZE’s Employment Number
in the Empire Zones in which it is certified
over the QEZE’s Test Year Employment
Number in such zones; or
2. Capital Investment Limitation is the
product of:
- 10% of the greater of either: (a) the cost
or other basis for Federal income tax
purposes (determined on the latter of
January 1, 2001 or the effective date of
the QEZE’s certification) of real property,
including buildings, owned by the QEZE
and located in an Empire Zone in which
the QEZE is certified; or (b) the cost or
other basis for Federal income tax purposes of such real property described in
(a), above, on the last day of the taxable
year; and
- the greater of either: (a) the percentage
of the real property which is physically
occupied and used by the QEZE or by
a related person of the QEZE; or (b) the
percentage of such cost or other basis
which is attributable to the construction, expansion or rehabilitation of the
property, rather than the acquisition of
such real property, by the QEZE. If the
percentage of said construction, expansion or rehabilitation equals or exceeds
fifty percent, then the percentage shall
be deemed to be 100%.
First Certification after April 1, 2005: New
Definitions. First and foremost, for taxpayers
first certified on or after April 1, 2005, a QEZE is
defined as a business enterprise which annually
meets the Employment Test during the Tax
Benefit Period. The Tax Benefit Period consists
of the first ten (10) taxable years starting with
Available at HarrisBeach.com
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the first taxable year in which the business
is certified.
For the CRPT and Tax Reduction Credit (TRC),
the Base Period for those taxpayers first
certified on or after April 1, 2005 is now limited
to the four taxable years (or such smaller set
of years) prior to the first taxable year in which
the business is certified. For the QEZE Sales Tax
Exemption (STE), the Base Period consists of the
three years prior to the Test Year. (Note that
for the CRPT and the TRC, the Test Year is now
included in the Base Period).
The Employment Test will now be met for a
taxable year if: (i) the business enterprise’s
employment number in New York state for the
taxable year exceeds its employment number
in the State for the Base Period, and (ii) the
business enterprise’s employment number in
all Empire Zones for the taxable year exceeds
its employment number in all Empire Zones
for the Base Period. Note that a taxpayer must
now exceed, rather than equal or exceed, its
Base Period employment number. Also note
that this new Employment Test eliminates the
prior Employment Test that considered both
in-Zone and out-of-Zone employment numbers
separately.
The term Test Date, with respect to taxpayers
first certified on or after April 1, 2005, is the date
prior to July 1, 2011 on which such taxpayer
was first certified. The term Test Year means
the last taxable year of the business enterprise
ending before the test date.
Although the definition of the term Employment
Number remains the same, individuals employed
in New York state by a related person within the
immediately preceding 60 months cannot be
included. Effective as of January 1, 2002, a related
person also includes an entity which would have
qualified as a related person of the QEZE if it had
not been dissolved, liquidated, or merged with
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another entity or otherwise ceased to exist
or operate.

such taxes are paid by the QEZE which is the
owner of the real property.

A business enterprise seeking its first
certification on or after April 1, 2005, with a Base
Period of zero years, or, with zero employment
in the Base Period, is now subject to additional
employment test requirements, such that it will
only meet the Employment Test if it qualifies as
a New Business.

In the second instance, with respect to a nonQEZE tenant, the term Eligible Real Property
Taxes includes those that are paid by a non-QEZE
tenant which: (i) does not meet the eligibility
requirements to qualify as a QEZE; or (ii) cannot
treat such payment as Eligible Real Property
Taxes; and (iii) such taxes become a lien on the
real property during the taxable year in which
the owner of the real property is both a QEZE
and is certified under Article 18-B of the GML.

A New Business is any business entity which
is not substantially similar in operation and
in ownership to a business entity taxable, or
previously taxable, under Article 9, 9-A, 23, 32,
or 33, or has or had income or losses which
are or were includable under Article 22 of the
New York Tax Law. For tax years beginning
on or after January 1, 2005, a business which
is identical in ownership and operation to
an existing taxpayer will qualify as a new
business if the two businesses are operating
in different counties in the State, however,
the new business will use the remaining Tax
Benefit Period of the existing QEZE to which it is
identical.35
Finally, significant changes were made to the
CRPT for entities first certified on or after
April 1, 2005, specifically with respect to the
term Eligible Real Property Taxes. Specifically,
a QEZE landlord, a non-QEZE tenant, and a QEZE
tenant can now all make Eligible Real Property
Tax payments.
In the first instance, with respect to a QEZE
landlord, Eligible Real Property Taxes now mean
taxes imposed on realty which is owned by
the QEZE and located in an Empire Zone with
respect to which the QEZE is certified, provided

In the last instance, with respect to a QEZE
tenant, the term Eligible Real Property Taxes
also includes taxes paid by a QEZE tenant
which is a lessee of real property if: (i) the taxes
must be paid by the lessee pursuant to explicit
requirement in a written lease executed or
amended after June 1, 2005, (ii) such taxes
become a lien on the realty during the tax
year in which the lessee is a QEZE, and (iii) the
lessee has made direct payment to the taxing
jurisdiction and has received a receipt for the
same such payment.
Newly Designated Empire Zones or
Boundary Changes. With respect to newly
designated EZ acreage, or if the boundaries of
an existing Empire Zone have been revised, the
Employment Number in the Base Period and
Test Year are determined as if the new zone
or the boundaries of the revised zone existed
during the Base Period and Test Year and the
taxpayer had been located in the new or revised
zone. If a new Empire Zone or a revised Empire
Zone boundary now encompasses a business
entity, that business entity will be treated as if
the new zone or revised zone existed during

April 2005 statutory changes with respect to the Employment Test also affect taxpayers that were first certified prior to August 1, 2002. For these
entities, if the Base Period is zero years or the Base Period employment is zero and the enterprise is similar in ownership and operation to an
existing or previously existing taxpayer, then the enterprise will be able to continue to access QEZE benefits for taxable years beginning on or after
January 1, 2005 only if the enterprise was formed for a valid business purpose and not solely to gain Empire Zone benefits. A Valid Business Purpose
means one or more business purposes, other than the avoidance or reduction of taxation, which alone or in combination constitutes the primary
motivation for some business activity or transaction, which activity or transaction changes in a meaningful way, apart from tax effects, the economic
position of the taxpayer. The economic position of the taxpayer includes an increase in the market share of the taxpayer or the entry by the taxpayer into new business markets.

35 
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both the Base Period and Test Year and as if
the business enterprise had been located in the
new or revised zone.
QEZE Credit for Real Property Taxes: Post
April 1, 2005. The post-April 1, 2005 CRPT for
taxpayers first certified on or after April 1, 2005,
largely depends on whether the taxpayer is
located in an Investment Zone or a Development
Zone. To claim the CRPT, a taxpayer must first
pass the Employment Test as described above.
The CRPT is no longer based on the amount
of the Eligible Real Property Tax expense, it is
instead capped at an amount equal to the taxes
imposed on real property owned by the QEZE, or
an amount equal to the payment made under a
PILOT Agreement.
Specifically, the amount of the CRPT for
taxpayers first certified on or after April 1, 2005
is the greater of either the Credit Amount
or the Capital Investment Amount, further
dependent upon whether the QEZE is located
in an Investment Zone or a Development Zone.
In either case, the amount of the CRPT cannot
exceed the Eligible Real Property Tax expense.
The Investment Zone and Manufacturing
Entity CRPT formula and the Development
Zone (excluding Manufacturing Entities) CRPT
formulas are provided below as follows:
3. Investment Zone and Manufacturing
Entity CRPT. The Credit Amount for
a QEZE which is a manufacturer, or
is certified only in an area or areas
designated as an Investment Zone, is the
product of: (A) 25%; and (B) the total wages,
health and retirement benefits of Net New
Employees for the taxable year (where
the compensation package for each Net
New Employee cannot exceed $40,000).
The term Net New Employees means the
excess of the QEZE’s Employment Number
in the Empire Zones with respect to which
the QEZE is certified for the taxable year,
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over the QEZE’s Employment Number in
such zones for the Base Period.
The Capital Investment Amount for a
QEZE certified only in an area or areas
designated as an Investment Zone, or
which is a manufacturer, is the product of
(i) and (ii) below:
(i) 10% of the greater of either:
a. the cost or other basis (including acquisition basis) for Federal income tax purposes determined on the effective date
of the QEZE’s certification or real property and buildings owned by the QEZE
and located in Empire Zones in which the
QEZE is certified, or
b.the cost or other basis for Federal income tax purposes of such real property
on the last day of the taxable year; and
(ii) The greater of either:
a. the percentage of the real property referenced above physically occupied and
used by the QEZE or by a related person
of the QEZE, or
b.the percentage of the cost or other basis
attributable to the construction, expansion or rehabilitation of the same real
property, as opposed to its acquisition,
by the QEZE. If such percentage is 50%
or more, then the percentage shall be
deemed 100%.
Development Zone CRPT. Again, the CRPT is
the greater of either the Credit Amount or the
Capital Investment Amount.
4. The Credit Amount for a QEZE certified
in an area designated as a Development
Zone with the exception of manufacturers,
or a QEZE which is certified in both a
Development Zone and an Investment
Zone with the exception of a manufacturer,
is the product of (i), (ii) and (iii), below:
(i) 25%; and
(ii) the total wages, health and retirement
benefits of Net New Employees for the
taxable year (where the compensation
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package for each Net New Employee
cannot exceed $40,000); and
(iii) the Development Zone Employment
Increase Factor of 0.25 for one to ten Net
New Employees; of 0.50 for 11 to 49 Net
New Employees; of 0.75 for 50 to 75 Net
New Employees; of the quotient of Net
New Employees divided by 100; and up to
1.0 for 76 or more Net New Employees.
5. The Capital Investment Amount for a
QEZE certified in an area designated as
a Development Zone with the exception
of manufacturers, or a QEZE which is
certified in both a Development Zone and
an Investment Zone with the exception of
manufacturers, is the product of (i), (ii) and
(iii), below:
(i) 10%; and
(ii) the amount of such cost or other basis
attributable to the construction, expansion or rehabilitation (not including
acquisition basis) of the real property
and building owned by the QEZE located
in an Empire Zone in which the QEZE is
certified; and
(iii) the percentage of the real property physically occupied and used by the QEZE or
by a related person of the QEZE. If 50% or
more of the cost or other basis is attributable to the construction, expansion
or rehabilitation of the real property, as
opposed to the acquisition, then the occupancy percentage is deemed to be 100%.

QEZE Tax Reduction Credit (TRC)
The TRC is a New York income/franchise tax
credit that can shield up to 100% of a QEZE’s
taxable income generated from its operations
within an Empire Zone from taxation by the
State. The Tax Benefit Period for taxpayers first
certified on or after April 1, 2005 is the same as
that of a CRPT: ten years.
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The amount of the TRC is a function of
employment increases. If a QEZE experiences a
100% increase in employment, or a net increase
of 100 new full-time jobs in the tax year over
its test year employment number in an Empire
Zone, it may be entitled to the TRC in an amount
up to 100% of the New York income/franchise
tax attributable to its operations within an
Empire Zone. If a QEZE has business operations
both within and outside of an Empire Zone, its
TRC will be pro-rated to reflect the ratio of its
operations within an Empire Zone vis-à-vis its
Statewide operations. This ratio is a function of
the QEZE’s payroll and assets.
The TRC is only available to taxpayers who
satisfy the Employment Test on an annual
basis, as described in § 1(b), above. Other
than the new Tax Benefit Period and the new
Employment Test, the TRC formula remains
unchanged for taxpayers first certified on or
after April 1, 2005, such that the TRC is equal to
the product of (i) the Tax Benefit Period Factor;
(ii) the Employment Increase Factor; (iii) the
Zone Allocation Factor; and (iv) the Tax Factor.
Note that the Tax Factor for a sole proprietor
is the portion of the taxpayer’s income tax
liability in the taxable year attributable to
the income of the QEZE partnership. The
Tax Factor for a shareholder of a New York
S-Corporation which is a QEZE is that portion of
the taxpayer’s income tax liability in the taxable
year attributable to the income of the QEZE
S-Corporation. Tax Law § 16(f)(2)(c) provides that
such attribution shall be made in accordance
with the ration of the shareholder’s income
from the S corporation allocated within the
state, entering into New York adjusted gross
income, to the shareholder’s New York adjusted
gross income. Please note that it is the position
of the NYS Department of Taxation and Finance
that for purposes of determining the Tax Factor,
only the S-Corp’s New York state sourced
income may be included in the Shareholder’s
income from the S-Corp. (TSB-M-06(1)(C) and (2)
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(I)); however, the Department’s position did not
prevail at the Division of Tax Appeals in several
cases brought by taxpayers. The Tax Factor for
corporate taxpayers is the larger of the tax on
the entire net income base or the minimum
table income base for Article 9-A taxpayers,
the larger of the tax on entire net income or
the alternative entire net income for Article 32
taxpayers life insurance filers, and the larger
of the tax on entire net income or entire net
income plus compensation as calculated on a
pro-forma return calculating a tax on income for
the year for Article 33 non-life insurance filers.
In addition, note that any amount of the TRC not
deductible in the current taxable year may not
be carried over or refunded.

QEZE Sales Tax Exemption (STE)
The STE applies to most purchases subject to
sales tax, including vehicles and utilities. Like the
CRPT and the TRC, an eligible business needs
to satisfy the Employment Test, as described
in Section 1(b) above. Note that the STE can be
used for both construction and operations.
For purposes of the STE, the term Base Period
for a business enterprise first certified on or
after April 1, 2005 means the three taxable
years immediately preceding said business
enterprise’s Test Year.

Other Benefits
Empire Zone Investment Tax Credit (ITC)

Employment Incentive Credit (EIC)

The ITC rewards capital investments made
by an eligible business in tangible personal
property and other tangible property in an
Empire Zone with a State income or franchise
tax credit of either 8% or 10% of the amount
of the investment, depending on the Article of
the New York Tax Law under which a taxpayer
is subject. The ITC is separate and distinct from
the non-Empire Zone investment tax credit that
is available under New York Tax Law, which is
more limited in its availability and is one-half the
amount of the Empire Zone ITC.

The EIC is available to an eligible business that is
entitled to the ITC and that minimally increases its
historic employment level. Specifically, a taxpayer
who, in years 2, 3, or 4 (where said taxpayer
was entitled to the ITC in year 1) has an in-Zone
employment level of at least 101% of its average
employment level for year 0 (or year 1 if it did not
exist in year 0), may claim the EIC for each such
year in an amount equal to 30% of the ITC.

The ITC is available for investments in facilities
located in an EZ used for: (i) manufacturing,
(ii) industrial waste treatment or air pollution
control, (iii) research and development;
(iv) broker/dealer operations, (v) investment
advisory services; and (vi) securities exchange
operations. A taxpayer that is a “new business”
may elect to treat half of its unused ITC as an
overpayment of taxes and receive a refund
therefore.
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Wage Tax Credit (WTC)
The WTC rewards an eligible business’ creation
of jobs in an EZ with a State income tax credit
of either $1,500 (non-targeted employee) or
$3,000 (targeted employee including certain
economically-disadvantaged persons as
specifically defined in the New York Tax Law and
honorably discharged members of the armed
forces) per job created. Note that for businesses
located in Investment Zones only, the WTC
increases by $500 for employees with wages
in excess of $40,000 ($2,000 for non-targeted
employees and $3,500 for targeted employees).
The WTC is available for a discrete five-year
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period, which is essentially the first five years a
taxpayer operates in an EZ.
If a taxpayer creates one full-time, non-officer
job in an EZ and retains that position for this
five-year period, that taxpayer will be entitled
to the WTC in the aggregate amount of $7,500,
or $15,000 if the employee retained is an
economically-disadvantaged person. Like the
CRPT and the TRC, in order to claim the WTC
for any given tax year, a taxpayer must first
satisfy an Employment Test, which requires that
the taxpayer maintain its historic employment
level both in an EZ and in the State but outside
any EZ. Like the ITC, the WTC may be partially
refundable for a “new business.”

Empire Zone Capital Tax Credit (CTC)
The CTC is designed to reward: (i) qualified
investments or contributions to a Zone Capital
Corporation; (ii) qualified investments in zonecertified businesses; and (iii) contributions of
money to Community Development Projects.
The CTC is equal to 25% of the amount of the
qualified investment or contribution. The CTC
has limitations both at the taxpayer level and
the EZ level, and requires ESD’s pre-approval to
claim the credit.
The CTC can be used by a zone-certified
business seeking to attract outside investment
by allowing such a business to offer a potential

investor a State income tax credit equal to
25% of its investment in the zone-certified
business. The CTC can also be used by a
tax-exempt entity that has been designated
as a Community Development Project to
encourage contributions to it by offering a
potential contributor a State income tax credit
equal to 25% of its contribution in addition to
the tax-deductibility of the contribution. The
CTC can also be used to encourage qualified
investments in, or contributions to, Zone Capital
Corporations, which are economic development
entities established to assist Zone businesses
with growing their operations.
As of April 1, 2005, new Zone Capital Credit
Corporations are no longer permitted. Existing
Zone Capital Credit Corporations are not
affected; however, contributions from January 1,
2005 and onward are no longer eligible for the
25% tax credit.

Utility Discounts
In addition to the State tax incentives available
under the program, some utilities provide
discounts to Zone-certified businesses.
These discounts generally are only available
for “new load” or increases in utility usage. An
EZ-certified business that is interested in these
discounts should make inquiry with its utility
service provider.

Mega Projects
Definitions
“Qualified Investment Project” is a project
(i) located within an EZ, (ii) at which 500 or
more jobs will be created, provided such jobs
are new to the State and are in addition to any
jobs previously created by the owner of such
project in the State, and (iii) which will consist of
tangible personal property and other tangible
36

property, including buildings and structural
components of buildings,36 the basis of which
for Federal income tax purposes will equal or
exceed $750,000,000. Provided, however, the
owner of such project does not employ more
than 200 persons in the State at the time such
project commences. (See GML § 957(s).)

As described in Tax Law § 210(12-B)(b)(i), (ii), (iii), and (iv), and Tax Law § 210(12-B)(v)(A) or (C).
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“Significant Capital Investment Project” is a
project (i) located within an EZ, (ii) which will be
either a newly constructed facility or a newly
constructed addition to, or expansion of, a
“Qualified Investment Project,” consisting of
tangible personal property and other tangible
property, including buildings and structural
components of buildings,37 the basis of which
for Federal income tax purposes will equal or
exceed $750,000,000, (iii) which is constructed
after the basis for Federal income tax purposes
of the property comprising such “Qualified
Investment Project” equals or exceeds
$750,000,000, and (iv) at which 500 or more jobs
will be created, provided such jobs are new to
the State and are in addition to any other jobs
previously created by the owner of such project
in the State. (See GML § 957(t).)

the Qualified Investment Project, or (ii) the
date when property constituting a Qualified
Investment Project is first placed in service.
The Benefit Period Commencement Date
must be determined by an election made
by the business enterprise in the taxable
year that the business enterprise becomes
EZ-certified at the location of the Qualified
Investment Project. Provided no election is
made, the Benefit Period Commencement
Date will be the date of EZ certification at
the location of the Qualified Investment
Project. The business’ QEZE Benefit Period
allowed pursuant to the Benefit Period
Commencement Date will supersede any
other QEZE Benefit Period of the business
entity. (See Tax Law 14(1- A).)
2

Significant Capital Investment Project.
The business’ QEZE Benefit Period will
be increased to include 10 taxable years
starting with the taxable year in which
property comprising the Significant Capital
Investment Project is first placed in service,
provided that the property is placed in
service during the business’ QEZE Benefit
Period. (See Tax Law 14(1-B).)

3

QEZE New Business Test. A business
enterprise, which is approved by the
Commissioner of ESD as the owner
of a Qualified Investment Project or a
Significant Capital Investment Project, has
a base period of zero years and places in
service property, which comprises such
Qualified Investment Project or Significant
Capital Investment Project, will be deemed
to be a new business under § 14 of Tax
Law (i.e., the QEZE New Business Test).

Application
The Commissioner of the ESD is statutorily
charged with approving applications of business
enterprises for the qualification as owners of
Qualified Investment Projects or as owners
of Significant Capital Investment Projects. As
a condition of approval of such application,
the Commissioner is authorized to specify
certain requirements to be satisfied as the
Commissioner deems necessary to ensure that
the project will make a substantial contribution
to the economic development of the State. (See
GML § 959(w).)

Benefits
QEZE Tax Benefit Period
1

37

Qualified Investment Project. The ten
(10) taxable year QEZE Benefit Period
commences with the taxable year in which
the business enterprise’s Benefit Period
Commencement Date occurs. The Benefit
Period Commencement Date is either: (i)
the date of EZ certification at the location of

As described in Tax Law § 210(12-B)(i), (ii), (iii), and (iv), and Tax Law § 210(12-B)(v)(A) or (C).
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NEW YORK STATE
EXCELSIOR
PROGRAM
The Excelsior Jobs Program (the “Program) was
introduced by Governor Paterson as part of the
executive budget as a replacement for
the Empire Zones Program, which sunset on
June 30, 2010. The Program was enacted on
June 22, 2010 as Chapter 59 of the Laws of 2010
Part MM, effective July 1, 2010 and codified in
Article 17 of the Economic Development Law.

The Program was enhanced on March 31, 2011
by Chapter 61 of the Laws of 2011 Part G. The
Program is designed to encourage expansion in
and relocation to New York in certain industries
identified for growth. Program costs are capped
at $500 million a year with a lifetime value of
$2.25 billion.

Eligibility
The business activity at the location for the
proposed project must meet the following
requirements:

Job Creation Eligibility
Type of Project

Minimum Jobs

1. Financial Services—data center
or back office operation

50

2. Manufacturing

10

3. Software Development

5

4. Scientific R&D

5

5. Agriculture

5

6. C
 reation or expansion of back
office operations

50

7. Distribution Center

75
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Investment Eligibility
The business activity at the location of the project
is of the type contained in one of the seven
categories from above and (i) the business has
and retains at least 25 employees (10 employees
for manufacturing) and (ii) passes a minimum
cost benefit ratio of 10:1 (Investment, Wages and
Benefits compared to Excelsior Tax Credits).
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Benefits
Fully Refundable. 10 year benefit period
commences when first Certificate of Tax Credits
is issued.
1. Jobs Tax Credit – 6.85% of gross wages per
net new job.
2. Investment Tax Credit – 2% of Qualified
Investment Qualified Investment:
- Tangible personal Property owned
by business
- Depreciable per IRC Section 167
- Useful life of 4 or more years
- Acquired by purchase
Note – must choose between Excelsior
ITC, Standard ITC or Brownfields ITC—
election is irrevocable. However, a 		
participant may claim both the Excelsior 		
ITC and the NYS R&D Tax Credit. Lastly, 		
expenses incurred prior to the date the
Certificate of Eligibility is issued are not
eligible.
3. R&D Tax Credit – 50% of the portion of the
businesses federal R&D credit related to
R&D expenditures in NYS capped at 3%
of the R&D expenditures in NYS. Note:

If federal R&D credit has expired, the
Excelsior R&D credit will be calculated as if
the federal credit was in effect as of 2009.
4. Real Property Tax Credits – Project must be
a Regionally Significant Project or located in
an Investment Zone of the former Empire
Zones Program to receive this credit.
Credit calculated as follow:
Year 1: 50% of eligible real property taxes
after improvements.
Year 2: 45%
Year 3: 40%
Year 4: 35%
Year 5: 30%
Year 6: 25%
Year 7: 20%
Year 8: 15%
Year 9: 10%
Year 10: 5%
Note: Eligible Real Property Taxes has the
same definition as in the former Empire
Zones Program. See Tax Law §15(e).

Regionally Significant Projects are as follows:
Min. Jobs Created

Investment

Financial Services – (data center or back office)

300

$6,000,000

Manufacturing

50

$5,000,000

Scientific R&D

20

$6,000,000

Agriculture

20

$500,000

Creation or expansion of back office operations

300

$6,000,000

Distribution Center

300

$30,000,000

Other

300

$6,000,000

In addition to the above job creation and investment requirements, the project must export a substantial
portion of its products or services outside of the state or metropolitan statistical area or county within
the state.
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Process
1. Application to Empire State Development
through regional offices based upon the
firm’s plan for expansion or growth.
A firm must agree to be permanently
disqualified for empire zone benefits at
any location or locations that qualify for
Excelsior Jobs Program benefits if admitted
into the Program.
2. Empire State Development makes offer
setting forth job creation and investment
requirements as well as a preliminary
schedule of benefits which applicant may
accept by executing the offer.
3. Empire State Development will issue a
Certificate of Eligibility. The effective date
will be the date the business accepts
the offer (i.e., date of execution). Note—

Certificate of Eligibility does not guarantee
benefits; however, only jobs, investments
and R&D expenditures incurred after this
date qualify for tax credits.
4. In the first year the applicant wishes to start
claiming the tax credits, the applicant must
demonstrate to Empire State Development
that it had achieved the job and/or
investment requirements as set forth in the
offer. Empire State Development will issue
a Certificate of Tax Credit for one year,
which will start the 10 year benefit period.
5. A new Certificate of Tax Credit will be
required in each of the 10 years in order
for the applicant to claim the credits on its
tax return.

Key Points
1. The eligible business may only receive tax
credits based upon the amount of jobs
committed to and approved in the Offer by
Empire State Development. For example,
if a manufacturer commits to 40 jobs but
creates 50 jobs, the business may only
receive a maximum job tax credit on 40
jobs. If the manufacturer fails to satisfy the
job creation projections, the credits will be
reduced to an amount in proportion to the
percentage of the job creation achieved.
If the manufacturer fails to create at
least 75% of the job creation projected,
it will not receive job tax credits on any
of the jobs created. However, as long as
the manufacturer creates the minimum
of 10 jobs it will be able to remain in the
program to access the other benefits, if
eligible (i.e., ITC, R&D Credit, and Property
Tax Credit).
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2. Assuming the manufacturer in the above
example also committed to $1,000,000
worth of qualified investments but actually
invested $800,000. Since the manufacturer
created at least 10 jobs to get into the
program, it may receive a reduced ITC
based upon the lower actual investment.
3. Regionally Significant Projects must invest
the minimum amount of investment
to receive any credit and to stay in the
Program in addition to satisfying the
minimum job requirements.
4. The Excelsior Jobs Program is established
as a discretionary program and not
“as of right.” Therefore, Empire State
Development’s offer letter may contain
a preliminary schedule of benefits that
are lower than what the credit could be.
For example, assuming a manufacturer
commits to creating 175 jobs, the offer
letter from Empire State Development may
State Agencies, Incentives and Laws 71

only contain job tax credits based upon
80 jobs. The same applies to qualified
investments.
5. Only jobs, investments and R&D
expenditures incurred after the effective
date of the Certificate of Eligibility qualify
towards satisfying commitments and
obtaining tax credits.
6. The benefit period is 10 years and
commences upon the request by the
eligible business for the first Certificate of
Tax Credit.
7. The eligible business must be located in
an Investment Zone or be a Regionally
Significant Project to qualify for the real
property tax credit.
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8. The tax credits are fully refundable.
9. In determining target industries for
eligibility purposes, it is the activity of
the project that will be considered.
For example, a retailer constructing a
distribution center would be eligible.
Please Note: The Program’s rules are currently
in effect as 5 NYCRR Part 190. Therefore, the
administration and implementation of this
Program as set forth in this memo is subject
to change by Empire State Development.
The regulations are posted on Empire State
Development’s website at www.empire.state.
ny.us/BusinessPrograms/Data/Excelsior/
Excelsior_regulations.pdf
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TAX CREDITS UNDER
NEW YORK’S
BROWNFIELD
CLEANUP PROGRAM
by Robert G. Murray

New York State’s Brownfield Cleanup Program
(“BCP”), signed into law on October 9, 2003
and subsequently amended several times, was
established to encourage voluntary remediation
and redevelopment of Brownfield Sites. From
a business perspective, the most significant
component of the BCP is, in addition to certain
environmental liability relief, the ability to claim

refundable New York State tax credits made
available to State taxpayers who voluntarily
clean up and develop brownfield sites under
the BCP. From an economic development
perspective, BCP tax credits can be utilized
to facilitate deal structure, lending, and to
encourage the remediation and development of
contaminated properties.

Introduction
The BCP, amended several times, provides
for differing tax credit availability based upon
the date the New York State Department of
Environmental Conservation (“DEC”) has issued
a notice to the taxpayer that its request for
participation in the BCP has been accepted.
The table, on the next page, depicts how the
applicable BCP program eligibility date (BCP
1.0, 2.0, or 3.0) affects BCP tax credit eligibility
based on the date of receipt of a Certificate
of Completion (“COC”) related to successful
remediation of the site.
38

Brownfield Site Definition
A “Brownfield Site” is, since the implementation
of the BCP 3.0 program, defined as “any real
property where a contaminant is present at
levels exceeding the soil cleanup objectives
or other health-based or environmental
standards, criteria or guidance adopted by the
department that are applicable based on the
reasonably anticipated use of the property, in
accordance with applicable regulations.38 This
new definition also allows previously ineligible
sites contaminated by historic fill brought in

See N.Y. Env. Cons. Law § 27-1405(2).
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Impact of Eligibility Date on Tax Credit Availability
BCP Program

Tax Credits Available

Tax Credit Applicable
Percentage and Cap

COC
Receipt

BCP 1.0
Accepted prior
to 6/23/08

Site Preparation Credit (SPC)

10-22% of costs, no cap

Before
12/31/17

Groundwater Remediation Credit (GRC)

10-22% of costs, no cap

Tax Credit for Remediated Brownfield Site
(TCRB)

Up to 100% of real
property taxes

Environmental Remediation Insurance Credit
(ERIC)

Capped at $30,000

Tangible Property Credit (TPC)

10-22% of tangible
property costs, no cap

BCP 2.0

SPC

10- 24% of costs, no cap

Accepted
between
6/23/08 -7/1/15

GRC

10-24% of costs, no cap

TCRB

Capped at $30,000

ERIC

Up to 100% of
real property taxes

TPC

10-24% of tangible
property costs, but TPC
cannot exceed lesser
of 3x site prep costs
for non-manufacturing
or $35,000,000, or
6x site prep costs for
manufacturing project or
$45,000,000

BCP 3.0

SPC

22-50% of costs, no cap

Accepted
between
7/1/15 12/31/22

GRC

22-50% of costs, no cap

TPC

10-24% of tangible
property costs, but TPC
cannot exceed lesser
of 3x site prep costs
for non-manufacturing
or $35,000,000 or 6x
site prep costs for
manufacturing project, or
$45,000,000

from off-site and contaminated by vapors or
groundwater from another site to now qualify for
tax credits. As long as the contaminants at the
site are in excess of the standards set forth by
DEC, the site qualifies as a Brownfield Site under
the amended definition. However, note that sites
contaminated by the presence of groundwater
contamination or vapors from off-site are not
eligible for TPC credits, as discussed above.
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Before
12/31/19

Before
3/31/26

In addition, under the BCP 3.0 program, Class 2
sites, which are owned or purchased by a party
qualifying as a volunteer, are eligible for the
BCP program if at the time of the application,
DEC has not identified any responsible parties
that have the ability to pay for investigation or
cleanup of the property.
This new Brownfield Site definition will require
BCP applicants to demonstrate, through the
submission of a Phase II report or sampling
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data, the actual presence of contamination
based on DEC standards.
Note that the BCP 3.0 program also authorizes
the DEC to promulgate rules to govern and
administer a BCP-EZ program, which is a
more streamlined program. Under such a
program, cleanups must still satisfy §§ 27-1415
and 27-1414 of the New York Environmental
Conservation Law. However, the DEC is
permitted to waive specific public participation
requirements and allow applicants to petition
DEC for more relaxed cleanup standards
under special circumstances. A Brownfield Site
remediated under the BCP-EZ program is not
entitled to receive any of the BCP tax credits as
described herein.

BCP Tax Credits in General
In sum total, the BCP consists of three
refundable39 New York State tax credits: (i) the
Brownfield Redevelopment Tax Credit (“BRTC”),
which is an investment incentive tax credit and
consists of three component parts, including the
SPC, the TPC, and the GRC, as identified in the
previous table and further described below; (ii)
the TCRB, identified in the previous table and
described below, which is a tax credit based on
the Brownfield Site’s real property taxes; and
(iii) the ERIC, identified in the previous table
and described below, which is a credit based
on environmental remediation insurance
premiums, if any. The BRTC is available under

39

the BCP 1.0, 2.0 and 3.0 programs, however, the
TCRB and ERIC component parts of the BRTC
are only available under the BCP 1.0 and 2.0
programs.
a. Brownfield Redevelopment Tax Credit
The BRTC is a fully refundable investment
incentive tax credit available to taxpayers
who have satisfactorily cleaned up a
Brownfield Site and received a COC with
respect to such remediation activities.
The BRTC is applied against a taxpayer’s
income/franchise tax and is equal to the
sum of the following three components:
(i) the applicable percentage of the Site
Preparation Credit Component (capitalized
costs paid in connection with remediating
the site and preparing the site for erection
of a building or establishing the site as
usable for its end use); (ii) the applicable
percentage of the On-site Groundwater
Remediation Credit Component (capitalized
costs paid or incurred for on-site ground
water remediation, if any); and (iii) the
applicable percentage of the Tangible
Property Credit Component (capitalized
costs paid for new tangible property placed
upon the site including buildings and
structural components of buildings).
BCP 1.0 – SPC and GRC Applicable
Percentage
For projects enrolled in the BCP 1.0
program, the SPC and GRC tax credits
are calculated as follows:

Taxpayer

Base Percentage

Unrestricted Use
(+2%)

Environmental Zone
(+8%)

Individual

10%

12%

18% or 20%

All Others

12%

14%

20% or 22%

All of the BCP tax credits are fully refundable for any amount of the credit that is not deductible in any applicable tax year
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Specifically, the SPC and GRC component
parts are calculated based on the
“applicable percentage” of such capitalized
costs which are paid in connection with
qualifying a site for a COC and all other site
preparation costs paid or incurred in
connection with preparing/improving a site
for the erection of a building or a
component of a building, or otherwise to
establish a site for useable industrial,
commercial (including the commercial
development of residential housing),
recreational or conservation purposes with
respect to SPC costs, and such capitalized
costs paid in connection with the
remediation of on-site ground water
contamination and that are incurred to

Level of Cleanup

applicable percentage shall be increased
by an additional 8%. An EN Zone is an area
designated as such by the Commissioner
of Economic Development based on
certain poverty and unemployment data.
In all cases, SPC and GRC costs paid or
incurred by the taxpayer shall only include
costs paid or incurred by the taxpayer on
or after the date of execution of the
Brownfield Site Clean-Up Agreement
between the taxpayer and the DEC.
BCP 2.0 and BCP 3.0 - SPC and GRC
Applicable Percentage
For projects enrolled in the BCP 2.0 or 3.0
programs, the SPC and GRC tax credits are
calculated as follows:

Applicable Percentage

Soil cleanup for Unrestricted Use – Track 1

50%

Soil cleanup for Residential Use

40%

Soil cleanup for Residential Use –Track 4

28%

Soil cleanup for Commercial Use

33%

Soil cleanup for Commercial Use –Track 4

25%

Soil cleanup for Industrial Use

27%

Soil cleanup for Industrial Use –Track 4

22%

implement a requirement of the
remediation work plan for a qualified site
with respect to GRC costs. The credit shall
be 10% in the case of credits claimed
under Article 22 of the New York Tax Law,
and 12% in the case of credits claimed
under Articles 9, 9-A of the New York Tax
Law. If the COC indicates that the qualified
site has been remediated to Track 1, the
applicable percentage as originally set
forth shall be increased an additional 2%.
In addition, where at least 50% of the area
of the qualified site relating to the credit
provided for in this paragraph is located in
an Environmental Zone (“En Zone”), the
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In general, under current law, SPC costs
means all amounts properly chargeable
to a capital account which are necessary
to implement a site’s investigation,
remediation, or qualification for the DEC
to issue a COC, and shall include costs
of: excavation; demolition; activities
undertaken under the oversight of the
New York State Department of Labor or in
accordance with standards established by
the New York State Department of Health
to remediate and dispose of regulated
materials including asbestos, lead or
polychlorinated biphenyl’s; environmental
consulting; engineering; legal costs;
transportation, disposal, treatment
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or containment of contaminated soil;
remediation measures taken to address
contaminated soil vapor; cover systems
consistent with applicable regulations;
physical support of excavation; dewatering
and other work to facilitate or enable
remediation activities; sheeting, shoring,
and other engineering controls required to
present off-site migration of contamination
from the qualified site or migrating onto
the qualified site; and the cost of fencing,
temporary electric wiring, scaffolding,
and security facilities until such time as
the COC has been issued. SPC costs shall
also include all costs paid or incurred
within sixty months after the last day of
the tax year in which the COC is issued
that are necessary for compliance with the
COC or the remedial programs defined
in the COC including, but not limited to,
institutional controls, engineering controls,
an approved site management plan and
an environmental easement. SPC costs
shall not include the costs of foundation
systems that exceed the cover system
requirements in the regulations applicable
to the qualified site.
The GRC costs, under current law,
generally include all amounts properly
chargeable to a capital account which
are paid or incurred which are necessary
to implement a site’s groundwater
investigation, remediation, or qualification
for a COC not already covered under
SPC costs, and shall include costs of:
environmental consulting; engineering;
legal costs; transportation, disposal,

treatment or containment of contaminated
groundwater; sheeting, shoring, and
other engineering controls required to
prevent off-site migration of groundwater
contamination from the qualified site or
migrating onto the qualified site; and costs
of fencing, temporary electric wiring and
security facilities until such time as the
COC is issued. GRC costs shall include all
costs paid or incurred within sixty months
after the last day of the tax year in which
the COC is issued that are necessary
for compliance with the COC or the
groundwater remedial program defined
in the COC including but not limited
to institutional controls, engineering
controls, an approved site management
plan specific to on-site groundwater
remediation, and an environmental
easement.
In all cases, SPC and GRC costs paid or
incurred by the taxpayer shall only include
costs paid or incurred by the taxpayer
on or after the date of execution of the
Brownfield Site Clean-Up Agreement
between the taxpayer and the DEC.
BRTC—Tangible Property Credit
The TPC credit availability, calculation, and
cap varies greatly between the BCP 1.0. 2.0,
and 3.0 programs.
BCP 1.0—TPC Applicable Percentage
For projected enrolled in the BCP 1.0
program, the TPC tax credit is calculated
in the same manner as the SPC and GRC
is calculated for the BCP 1.0 program as
follows:

Taxpayer

Base Percentage

Unrestricted Use
(+2%)

Environmental Zone
(+8%)

Individual

10%

12%

18% or 20%

All Others

12%

14%

20% or 22%
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costs expended for site redeveloped in
conformance with the goals and priorities
as established within a Brownfield
Opportunity Area (“BOA”) plan. Thus, the
applicable percentages for the TPC, under
the BCP 2.0 program, remain unaffected,
as described in the table below (base level
component, increased by cleanup level
and sites in an Environmental Zone), but
is further increased by an additional two
percent for location within a BOA as follows:

In all cases, the cost or other basis for
federal income tax purposes of tangible
personal property and other tangible
property including buildings and structural
components thereof, which constitute
qualified tangible property, shall only
include costs paid or incurred by the
taxpayer on or after the date of execution
of the Brownfield Site Clean-up Agreement
between the taxpayer and the DEC. The
TPC shall be allowed for the taxable year
in which such qualified tangible property

Taxpayer

Base Percentage

Unrestricted Use
(+2%)

Environmental Zone
(+8%)

BOA Consistency
(+2%)

Individual

10%

12%

18% or 20%

20% or 22%

All Others

12%

14%

20% or 22%

22% or 24%

is placed in service on a qualified site with
respect to which a remediation certificate
has been issued to the taxpayer for up
to 10 taxable years after the date of the
issuance of the remediation certificate. The
TPC is allowed with respect to property
leased to a second party but only if such
second party is a non-responsible party
(a party not responsible for the disposal
of hazardous waste or the discharge of
petroleum at the site) or an innocent land
owner (a responsible party wherein such
party’s liability arises solely from operation
of the site subsequent to the disposal
of the hazardous waste of petroleum
discharge as certified by the commissioner
of the Department of Environmental
Conservation).
BCP 2.0 Program—
TPC Applicable Percentage
Under the BCP 2.0 program, the applicable
percentage for the TPC is slightly increased
by permitting an additional two percent
to be claimed for tangible property
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Under the BCP 2.0 program, the total TPC
available for any qualified site is capped
and the credit amount, as calculated per
above, shall not exceed the lesser of $35
million, or three times the sum of the
costs included in the calculation of the site
preparation credit component and the
on-site groundwater remediation credit
component for a non-manufacturing site.
However, in the case of qualified sites that
will be used primarily for manufacturing
activities, the TPC available for such a
qualified site, as calculated per above, shall
not exceed the lesser of $45 million, or six
times the sum of the costs included in the
calculation of the site preparation credit
component and the on-site groundwater
remediation credit component.
BCP 3.0 Program—
TPC Applicable Percentage
Under the BCP 3.0 program, several
sites were determined ineligible for TPC.
Specifically, sites are not eligible for the TPC
if (a) the contamination from groundwater
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or soil vapor is solely emanating from
property other than the site that is the
subject of the BCP application, or (b) the
DEC has determined that the site has
previously been remediated pursuant to
the BCP, the state superfund program,
the Environmental Restoration Program
for municipal sites, the Oil Spill Program
of the N.Y. Navigation Law, or RCRA, such
that the site may be developed for its then
intended use.
Also under the BCP 3.0 Program, the
applicable percentages for TPC purposes
have been amended and specifically have
been reduced to a 10 percent base level for
all applicants. However, the credit amount
can increase by an additional 5% for a site
within an En Zone, an additional 5% for a
site located within a BOA and developed in
conformance with the goals and priorities
established for that applicable BOA, an
additional 5% for an Affordable Housing
Project40 , an additional 5% for a site to
be used primarily for manufacturing
activities, and another additional 5% for
sites remediated to Track 1. The applicable
percentage maximum is capped at 24%.
The BCP 3.0 TPC applicable percentage
allocations are determined as follows:
Also, under the BCP 3.0 program, just
like the BCP 2.0 program, the total TPC

available for any qualified site is capped
and the credit amount, as calculated per
above, shall not exceed the lesser of $35
million, or three times the sum of the
costs included in the calculation of the site
preparation credit component and the
on-site groundwater remediation credit
component for a non-manufacturing site
and, in the case of qualified sites that
will be used primarily for manufacturing
activities, the TPC component available
for such a qualified site, as calculated per
above, shall not exceed the lesser of $45
million, or six times the sum of the costs
included in the calculation of the site
preparation credit component and the
on-site groundwater remediation credit
component.
In addition, under the BCP 3.0 program,
the TPC now includes only costs for
tangible property that has a depreciable
life for federal income tax purpose of 15
years or more, and costs of demolition
and foundation costs that are not properly
included in the SPC component, as well
as costs of non-portable equipment,
machinery, associated fixtures, and those
appurtenances used on the site regardless
of their depreciable life.
There is a geographic limitation within the
BCP 3.0 program on the ability to claim

Baseline Credit

Environmental
Zone

Track 1

BOA Location

Affordable
Housing Project

Manufacturing
Project

10%

+5%

+5%

+5%

+5%

+5%

Affordable Housing Project” means, for purposes of this part, title fourteen of article twenty seven of the environmental conservation law and section twenty-one of the tax law only, a project that is developed for residential use or mixed residential use that must include affordable residential
rental units and/or affordable home ownership units. (1) Affordable residential rental projects under this subdivision must be subject to a federal,
state, or local government housing agency’s affordable housing program, or a local government’s regulatory agreement or legally binding restriction,
which defines (i) a percentage of the residential rental units in the affordable housing project to be dedicated to (ii) tenants at a defined maximum
percentage of the area median income based on the occupants’ households annual gross income. (2) Affordable home ownership projects under
this subdivision must be subject to a federal, state, or local government housing agency’s affordable housing program, or a local government’s
regulatory agreement or legally binding restriction, which sets affordable units aside for homeowners at a defined maximum percentage of the area
median income. See 5 NYCRR §375-3.2(a).
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the TPC for sites located within New York
City. Under the BCP 3.0 program, and only
for a site located within New York City, any
applicant seeking a determination that
the site is eligible for the TPC shall submit
information sufficient to demonstrate:
(1) at least half the site is located in an En
Zone; (2) the property is either Upside
Down41 or Underutilized42; or (3) the project
is an Affordable Housing Project. Note
that for those sites that are determined
to qualify for the BCP because it is an
Affordable Housing Project, the portion
of the eligible costs to be included in the
calculation of the TPC component will be
determined by multiplying the total costs
qualified for the TPC by a fraction, the
numerator of which shall be the square
footage of the space of the affordable
housing units dedicated to residential
occupancy and the denominator of which
shall be the total square footage of the
building.
Last, under the BCP 3.0 program,
payments made as a related party serve
fee (developer fee), defined as fees
calculated as a percentage of a project
and/or acquisition costs, in consideration
of services rendered, may be included
in the TPC. Specifically, a related party
service fee may be claimed as a part of
the TPC to the extent the fee is earned and
thereinafter paid, and is only restricted
from being claimed for the SPC and GRC.

b. Tax Credit for Remediated
Brownfields—BCP 1.0 and 2.0 Programs
The TCRB is only available under the BCP
1.0 and 2.0 programs. It is a refundable
New York State tax credit based on the
amount of real property taxes imposed on
a qualified site and the number of
employees (employment number factor) at
the site, and can be claimed by a taxpayer
(developer) who is an owner of a qualified
site and applied against the tax imposed
under Articles 9, 9-A, 22, 32 or 33 of the Tax
Law. The TCRB shall be allowed for 10
consecutive years wherein the amount of
the credit shall be 25% of the product of: (i)
the benefit period factor; (ii) the
employment number factor; and (iii) the
eligible real property taxes paid or incurred
by the developer of the qualified site
during a taxable year. Note that if the real
property, which is subject to the TCRB, is a
qualified site located in an Environmental
Zone, then the amount of the credit shall
be 100% of the aforementioned product.
However, in any case, the amount of the
TCRB may not exceed the credit limitation,
as described below.
The “benefit period factor” is a numerical
value corresponding with a TCRB benefit
period of 10 consecutive taxable years
beginning in the tax year during which the
COC is issued or the taxpayer’s first tax
year commencing after March 31, 2005,
whichever is later. The benefit period

“Upside Down” means a property where the projected and incurred cost of the investigation and remediation which is protective for the anticipated
use of the property equals or exceeds seventy-five percent of its independent appraised value, as of the date of submission of the application for
participation in the brownfield cleanup program developed under the hypothetical condition that the property is not contaminated. See N.Y. Env.
Cons. Law § 27-1405(30).

41 

“Underutilized” means as of the date of application, real property on which no more than fifty percent of the permissible floor area of the building
or buildings is certified by the applicant to have been used under the applicable base zoning for at least three years prior to the application, which
zoning has been in effect for at least three years’ and (i) the proposed use is at least seventy-fiver percent for industrial uses, or (ii) at which (a) the
proposed use is at least seventy-five percent for commercial or commercial and industrial uses, (b) the proposed development could not take place
without substantial government assistance, (c) one or more of the following conditions exist – the property tax payment have been in arrears for at
least five years immediately prior to the application, or a building is presently condemned or exhibits documented structure deficiencies presenting
a public health or safety hazard, or there are no structures. Note substantial government assistance is defined to mean substantial loan, grant, land
purchase subsidy, land purchase costs exemption, or tax credit, or some combination thereof, from a governmental entity. See 6 NYCRR §375-3.2(l).
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factor is 1.0 for each year of the ten-year
benefit period.
The benefit period factor is then multiplied
by the employment number factor. The
“employment number factor” is based
on the average number of full-time
employees, excluding executive officers,
employed by at a qualified site, plus the
average number of full-time employees
employed by a lessee or lessees of a
portion of such a qualified site, where
such employees are employed at such
site during a taxable year. When the
average number of full-time employees
as expressed above is at least 25 but
less than 50, the employment number
factor is .25. When the average number
of full-time employees as expressed
above is at least 50 but less than 75, the
employment number factor is .50. When
the average number of full-time employees
as expressed above is at least 75 but less
than 100, the employment number factor
is .75. Finally, when the average number of
full-time employees is at least 100 or more,
the employment number factor is 1.
The product of the benefit period factor
and the employment number factor is then
multiplied by the eligible Real Property
Taxes. “Eligible real property taxes” means
taxes imposed on real property which
consists of a qualified site owned by the
developer, provided such taxes become a
lien on the real property in a period during
which the real property is a qualified site.
Payments in lieu of taxes with respect to a
qualified site by the developer to the State,
a municipal corporation or a public benefit
corporation shall also be included in the
term eligible real property taxes, subject
to certain limitations. The product of this
calculation, then multiplied by either 25%
or 100%, as described above, equals the
potential TCRB that may be claimed.
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The potential TCRB is subject to a credit
limitation, which is the product of (i)
$10,000, and (ii) the average number of fulltime employees employed at a qualified
site and the lessee or lessees of a portion of
such qualified site during the tax year.
c.

Environmental Remediation Insurance
Credit—BCP 1.0 and 2.0 Programs
The ERIC is only available under the
BCP 1.0 and 2.0 programs. It is a credit
equal to the lesser of $30,000 or 50%
of the premiums paid by a taxpayer for
environmental remediation insurance
issued with respect to a qualified site,
provided such premium or premiums are
paid on or after the date of execution of
the Brownfield Site Cleanup Agreement.
The ERIC can be applied by the taxpayer
against the amount of tax imposed
under Articles 9, 9-A, 22, 32 or 33 of
the Tax Law. The term “environmental
remediation insurance” shall mean that
type of insurance described in § 3447 of
the New York Insurance Law, and includes
insurance containing any of the following
coverage or substantially similar coverage
for: (i) the costs of on-site clean up of
pre-existing pollution conditions from
the insured property which are outside
the scope of the remedial work plan
pursuant to issuance of a COC for such
insured property; (ii) third-party claims
for on-site bodily injury and property
damage resulting from pre-existing
pollution conditions outside the scope
of the remedial work plan pursuant to
issuance of a COC for the insured property;
(iii) coverage which caps clean-up costs
relating to the remedial work plan; and (iv)
coverage for the costs of State re-openers
pursuant to fill any gap in any liability
limitation provided by the State.

State Agencies, Incentives and Laws 81

New Expiration Dates Established by the
2015 Amendments
Amendments made to the BCP program in 2015
established new expiration dates relating to
specific tax credits under the BCP as discussed
above. First, the BRTC is not applicable to any

sites accepted in the BCP after December 31,
2022, provided however that any sites accepted
on or before December 31, 2022 must have
received a COC to qualify for any such BCP tax
credits on or before March 31, 2026.

BCP Tax Credit Structure

Must Receive Certificate of Completion By:

BCP 1.0

December 31, 2017

BCP 2.0

December 31, 2019

BCP 3.0

March 31, 2026

Applicable BCP Sunset Dates
Any BCP 1.0 or 2.0 program site which has not
received a COC by the above applicable date
will not be disqualified from receipt of credits
under BCP, but rather, such site will be forced
into the BCP 3.0 credit scheme.

Available at HarrisBeach.com

© 2017 Harris Beach PLLC, all rights reserved.
800-685-1429

Importantly, failure of a BCP 3.0 site (or a new
BCP 1.0 or BCP 2.0 that failed to obtain a COC
by the applicable date, forcing such site into
BCP 3.0) to obtain a COC by March 31, 2026 will
disqualify the site from any BCP credits.
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EMPIRE STATE
FILM PRODUCTION
TAX CREDIT
PROGRAM
The Empire State Film Production Tax Credit
Program was originally created by Chapter 60
of the Laws of 2004. The Program offers tax
credits, tax exemptions and investment tax
credits for filming commercials, televisions
episodes, TV pilots and TV movies or miniseries
and movies in New York state. For a feature film
or television project to be eligible, a portion of

the production must take place on a set, a stage,
or at a Qualified Film Production Facility43 within
the State. If the filming takes place at more than
one location, or is post-production work, then at
least 75% of days spent shooting must be in the
State, or the production must spend at least $3
million on work at a qualified facility.

Film And Television
The Program was amended in 2008 to increase
the tax credits available from 10% to 30% of
qualified costs of feature films, TV episodes,
pilots, and TV movies or miniseries.44 The State
has allocated $420 million for this credit in 2015.
These credits are provided on a “first come, first
served” basis. An applicant may rollover credits
into the following years if the annual allocation

has been reached. Should the credit exceed any
tax liability, the excess amount of the credit will
be refunded to the applicant.
In order to apply for the tax credit, a production
company must first submit an Initial Application
to the New York State Office For Motion Picture
and Television Development, which leads to

A “Qualified Film Production Facility” is defined as a film production facility containing at least one sound stage of at least 7,000 square feet of contiguous space.

43

Additional credits are available for production work occurring in Upstate New York (Upstate New York includes the following counties: Albany,
Allegany, Broome, Cattaraugus, Cayuga, Chautauqua, Chemung, Chenango, Clinton, Cortland, Delaware, Erie, Essex, Franklin, Fulton, Genesee,
Hamilton, Herkimer, Jefferson, Lewis, Livingston, Madison, Monroe, Montgomery, Niagara, Oneida, Onondaga, Ontario, Orleans, Oswego, Otsego,
Schenectady, Schoharie, Schuyler, Seneca, St. Lawrence, Steuben, Tioga, Tompkins, Wayne, Wyoming, or Yates). For example, an additional 5% credit
is available for post-production costs incurred in Upstate New York. Furthermore, productions with budgets over $500,000 may receive an additional 10% credit on qualified labor expenses incurred in Upstate New York.
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conditional approval of the project. (A copy
of the application is available online at
esd.ny.gov/new-york-state-film-tax-creditprogram-production) As a part of the Initial
Application, an applicant must provide the
estimated total budget, estimated expenditures,
estimated number of shooting days and
expenditures in New York state and outside
New York state. Upon completion through
post-production, a Final Application must also
be submitted to the New York State Governor’s
Office For Motion Picture and Television
Development.
Investment Tax Credit Program (ITC). A
Qualified Film Production Facility may be eligible
for the Investment Tax Credit Program. The
credit applies to property, (including buildings
and structural components) which have a
useful life of at least four years, and are both
purchased and located within the State. The ITC
for a corporation is 5% of the first $350 million

investment credit base, and 4% for all amounts
above $350 million. For individuals, LLCs, and
partnerships, the ITC is 4% for all amounts. This
credit is in addition to the 30% tax credit but is
subject to the State allocation referenced above.
Employment Incentive Tax Credit (EITC).
For those corporations, individuals, LLCs or
partnerships that qualify for the ITC, there is
also an additional Employment Incentive Tax
Credit (EITC). The EITC applies to the same new
capital investment as the ITC and is available in
the succeeding two years following a claimed
ITC. If employment in those two years is at least
101% (in each of the two years) but less than
102% of the previous year, the credit is 1.5%.
If employment in those two years is at least
102% (in each of the two years), but less than
103% of the previous year, the credit is 1.5%. If
employment in those two years is greater than
103% (in each of the two years), the credit is 2.5%.

Commercial Tax Credits (CTC)
For a company filming a commercial in New
York state, there is the Empire State Commercial
Production Tax Credit. The CTC is available
to companies that are in the business of
producing commercials including the payment of
production expenses, payroll, and vendors within
the State. At least 75% of the costs of production
must be paid or incurred directly in connection
with the filming or recording of the qualified
commercial and must have occurred within the
State. A “qualified commercial” is defined as
advertisements recorded on film, audiotape,
videotape or digital medium in New York for
multi-market distribution by way of radio,
television networks, cable, satellite or motion
picture theaters. However, news or current
affairs programs, interview or talk programs,
network promos, “how-to” (instructional)
commercials or programs, commercials or
programs consisting primarily of stock footage,
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trailers promoting theatrical films, sporting
events, game shows, award ceremonies, daytime
dramas, reality programs and music videos are
specifically excluded from the Program. CTCs will
expire on December 31, 2016.
The State has created both a Downstate and an
Upstate program for filming commercials, with
Downstate including the City of New York and
the counties of Nassau, Suffolk, Westchester,
Rockland, Putnam, Orange and Dutchess.
Upstate program requirements apply to all
other areas.
The Downstate program provides a 5% tax
credit on qualified costs in excess of $500,000
within the calendar year. The State has allocated
$3 million a year for this credit. In the event that
there are more qualified costs than the program
has allocated in a calendar year, then the credit
allocated to each applicant will be computed
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according to their relative share of the total
annual allocation for the program.
The Upstate program provides a 5% tax credit
on qualified costs in excess of $200,000 within
the calendar year. The State has allocated
$3 million a year for this credit. As with the

Downstate credit, in the event that there are
more qualified costs than the program has
allocated in a calendar year, then the credit
allocated to each applicant will be computed
according to their relative share of the total
annual allocation for the program.

Sales Tax Exemption
Additionally, certain sales tax exemptions are
available for those who produce films in the
State. The exemption, originally authorized
pursuant to a change in the New York State
Tax Law in 2000, applies to the purchases of
machinery, equipment, parts, tools and supplies
used in production and covers services such
as installation, repair and maintenance of
production equipment, as well as fuel and utility
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services used in production. Only registered
vendors may access this credit. To become
a registered vendor, Form DTF-17 must be
submitted to the New York State Department of
Taxation and Finance (a copy of the application
is available online at www.tax.ny.gov/bus/
st/register.htm). The State Tax Department
recommends that the application be submitted
at least 20 business days in advance.
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TAX CREDITS
FOR EMERGING
TECHNOLOGY
COMPANIES
In 1998, New York state enacted new
legislation providing for the Qualified Emerging
Technology Company (QETC) Tax Credit and
for the Qualified Emerging Technology (QETC)
Capital Tax Credit.45 The intent behind this
legislation was to encourage economic growth,
create jobs and keep the technology businesses
in New York state competitive.
The QETC Tax Credit and the QETC Capital
Tax Credit have been available to Article 9-A
taxpayers (business corporations) since tax years
beginning on or after January 1, 1999, and for
Article 22 taxpayers (that is, individuals, including
sole proprietors, partners of partnerships,
shareholders of New York S corporations,
members of a limited liability company (LLC),
beneficiaries of estates and trusts, and estates
and trust) since tax years beginning on or after
January 1, 2000. The Facilities, Operations and
Training Credit was available for tax years
beginning on or after January 1, 2005 for both
Article 9-A and Article 22 taxpayers.

A QETC is, as defined in § 3102-e of the Public
Authorities Law (PAL), a company located
in New York state that has total annual
product sales of $10 million or less and meets
either of the following criteria: (i) its primary
products or services are classified as emerging
technologies under § 3102–e(1)(b) of the PAL;
or (ii) it has research and development facilities
in New York state and its ratio of research
and development funds to net sales equals
or exceeds the average ratio for all surveyed
companies classified (as determined by the
National Science Foundation (NSF) in the most
recently published results from its survey,
Research and Development in Industry: 1998, or
a comparable successor survey as determined
by the New York State Department of Taxation
and Finance). Taxpayers can consult the most
current version of form DTF-620-I, Application
for Certification of a Qualified Emerging
Technology Company, to obtain current ratios
in effect.

Subsequently, in 2005, the legislation was amended to include the Qualified Emerging Technology Company (QETC) Facilities, Operations and
Training Credit. This credit has since expired.
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QETC Employment Credit
A refundable credit of $1,000 per new full-time
employee46 (defined as employees in excess
of 100% of base-year47 employment level) is
available for three consecutive years to eligible
taxpayers provided that eligibility requirements
continue to be met.
Any amount of the credit not deductible in the
current tax year may be carried over to the next
tax year, or in lieu of a carryover, a taxpayer that
qualifies as the owner of a new QETC business
or as a new QETC business may elect to have
the carryover refunded. In no case can the credit
and the carryover of the credit deducted for the
tax year reduce the tax to an amount less than
the tax due on the minimum taxable income
base or the fixed dollar minimum, whichever is
higher; neither is the credit allowed against the
metropolitan business tax surcharge.

disposed of during the nine years following
the year in which the credit is first claimed.
The total amount of credit allowable to a
taxpayer for all years may not exceed $150,000
for a credit computed at the rate of 10% of
qualified investments, and $300,000 for a
credit computed at the rate of 20% of qualified
investments. Other special limitations apply to
investments made by a married couple or an
estate or trust.

There are two QETC capital tax credits available:

The Capital Tax Credits are only available to
an owner-taxpayer at the start of an emerging
technology business. Otherwise, any qualified
investment made afterwards must not be made
by or on behalf of an owner (defined as any
entity that owns more than a 10% interest in
the QETC). Qualified investments do not include
investments made by or on behalf of an owner
of the qualified emerging technology company,
including, but not limited to, a stockholder,
partner, sole proprietor or any related person as
defined in § 465(b)(3)(C) of the Code.

1. The first is a 10% tax credit on all qualified
investments, providing the taxpayer
certifies to the Commissioner of Taxation
and Finance48 that the qualified investment
will not be sold, transferred, traded, or
disposed of during the four years following
the year in which the credit is first claimed.

The QETC Capital Credit is not refundable, but any
amount of the credit not deductible in the current
tax year may be carried over for an unlimited
number of tax years. An additional provision
exists which allows for the recapture of a prorata share of the credit in an event the qualified
business is not held for the requisite period.

QETC Capital Tax Credit

2. The second is a 20% tax credit on qualified
investments provided the taxpayer certifies
to the Commissioner of Taxation and
Finance that the qualified investment
will not be sold, transferred, traded, or

QETC Facilities, Operations
and Training Credit
The 2005/06 New York State Budget enacted
a new, refundable credit for eligible qualified

Full-time employment means a job consisting of at least 35 hours per week, or two or more jobs that together constitute the equivalent of a job of
at least 35 hours per week. A seasonal job that meets these requirements constitutes full-time employment if the job is continuous for at least three
months.

46 

Base-year employment is defined as the average number of individuals employed full-time by the taxpayer in New York state during the three
taxable years immediately preceding the first taxable year in which the credit is claimed. In those situations where the taxpayer provided full-time
employment within the State during only a portion of the three year period, then the first effective date for the company to take advantage of this
credit will be the next year following the first full taxable year that the company had full-time employment in New York state.
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To be certified, QETC must annually apply to the NYS Tax Department (Form DTF-620). If the QETC is not certified by the Commissioner of Tax and
Finance, taxpayers who make a qualified investment will not be able to claim the QETC capital tax credit.

48 

Available at HarrisBeach.com

© 2017 Harris Beach PLLC, all rights reserved.
800-685-1429

State Agencies, Incentives and Laws 87

emerging technology companies (either
Article 9-A or Article 22), based on qualifying
expenditures in research and development
and training for tax years beginning on or after
January 1, 2005. The maximum total dollar
amount of the credit that may be claimed
in any one year is $250,000. The credit is
refundable and may be used for up to four (4)
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consecutive years with the option for a fifth
year if a qualified taxpayer is relocating from
an academic incubator facility. In that case, the
taxpayer may elect to defer the credit to the
first tax year after the relocation. For corporate
taxpayers, the credit can reduce tax to the
higher of the AMT or fixed dollar minimum. This
credit expired in 2011.
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HISTORIC
REHABILITATION
TAX CREDIT (HRTC)
On July 29, 2009, Governor Paterson signed into
law the Historic Rehabilitation Tax Credit (HRTC),
which expands the scope of the existing New
York state tax credit for the rehabilitation of
historic properties.
Under prior law, for rehabilitated certified
historic buildings placed in service on or after
January 1, 2007, owners may receive a state tax
credit equal to 30 percent of the allowable 20%
federal tax credit (or a 6% state credit), with a
cap of $100,000 for commercial projects and a
cap of $25,000 for residential projects. Because
the federal tax credit is 20 percent of qualified
rehabilitation expenditures, this effectively
results in a state tax credit of six percent of
qualified rehabilitation expenditures.
The allowable amount of the enhanced
HRTC has been increased to $5,000,000 for
commercial projects (including nonresidential
projects and residential rental projects) and to
$50,000 for residential projects (i.e., certified
historic buildings used as owners’ residences).
Under the enhanced HRTC, as amended
by the New York State 2013-2014 Executive
Budget, owners may receive a state tax credit
equal to the full amount of the federal tax
credit, 20 percent, for qualified rehabilitation
expenditures on the certified rehabilitation of

49

certified historic structures which are located
in census tracts identified as being at or below
the state median family income.49 Qualified
rehabilitation expenditures include amounts
properly chargeable to a capital account with
respect to which straight-line depreciation is
used, but do not include amounts expended
for the acquisition or enlargement of a building.
A certified rehabilitation is any rehabilitation
certified by the Secretary of the Interior as
being consistent with the historic character of
the building or district in which the building
is located. A certified historic structure is any
building which is either (1) listed in the National
Register of historic buildings or (2) is located in a
registered historic district and is certified by the
Secretary of the Interior as being of historical
significance to the district.
The enhanced HRTC is available for buildings
placed in service between January 1, 2010
and December 31, 2014, and available for
rehabilitation projects commenced on or before
December 31, 2019. The New York State 20132014 Executive Budget amended the relevant
provisions of the New York State Tax Law such
that the enhanced HRTC is refundable for tax
years beginning on or after January 1, 2015
and ending on or before December 31, 2019.
Unused credits for projects placed in service

Census tract median income is determined by the most recent estimate from the American Community Survey published by the U.S. Census Bureau.
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before 2015 can be carried forward indefinitely.
Under current law, after December 31, 2019, the
credit reverts to 2006 rules: a 6% credit and a
$100,000 per-project cap.
Two examples of the application of the
enhanced HRTC follow:
Example 1. During 2013 and 2014, developer
spends $10,000,000 in qualified rehabilitation
expenditures for the certified rehabilitation
of a certified historic structure in a census
tract identified as being at or below the state
median family income. The building is placed
in service in 2011. In 2011, developer is eligible
for a state historic rehabilitation tax credit equal
to $2,000,000 (i.e., 20 percent of $10,000,000)
in addition to the federal rehabilitation credit
of $2,000,000. To the extent that developer
is unable to use the full amount of the credit
in 2011, the excess credit may be carried
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forward to future tax years. The enhanced
HRTC qualifies developer for an additional state
tax credit of $1,900,000, as the previous HRTC
was only six percent of qualified rehabilitation
expenditures, capped at $100,000.
Example 2. In April 2012, individual purchases a
certified historic structure, which is in a census
tract identified as being at or below the state
median family income. During the summer of
2013, individual spends $300,000 in qualified
rehabilitation expenditures to rehabilitate this
residence. Individual moves into the residence in
October 2013. Individual’s state adjusted gross
income in 2013 is $100,000. Individual is eligible
for a historic rehabilitation tax credit equal to
$50,000. Although the allowable tax credit is 20
percent of qualified rehabilitation expenditures
(i.e., $60,000 in this example), the credit is
capped at $50,000 for residential projects.
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RECHARGE
NEW YORK (RNY)
POWER PROGRAM
The ReCharge New York Program is
administered by the New York Power Authority
(NYPA) and was signed into law on April 14,
2011. This new program replaced the former
“Power for Jobs” Program and the “Energy Cost
Savings Benefit” Program. The first allocations
under ReCharge were made on April 12, 2012.
The program is designed to retain and create
jobs through allocations of low-cost power.
The ReCharge program has a block of 910
Megawatts (MW) of electric power to allocate
(50% NYPA hydropower/50% market power
procured by NYPA). Applications are available
online through the New York State Consolidated
Funding Application (CFA). In order to be
considered for an allocation of RNY Power,
applications must be submitted through
the CFA process. You can access the CFA at
www.nyworks.ny.gov. As part of the
application process you must submit your
electronic invoices for all accounts in which
you are applying for a power allocation.
Applications are reviewed by the Economic
Development Power Allocation Board which
makes recommendations and referrals to the
NYPA trustees for final approval. ReCharge
power allocations can be for up to 7 years.
For-profit and not-for-profits qualify, but all
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retail businesses, sports venues, gaming or
entertainment-related establishments, and
places of overnight accommodation are
categorically excluded.
Successful applicants can make a one-time
election when going to contract with NYPA to
have the 50% market power of their allocation
purchased by NYPA or by customer arranged
market power purchases. NYPA will bill the
customer for the cost of the power and the
associated NYISO charges. The local utility will
still bill the customer for delivery of the power
and energy. Each local utility will need to file
and have approved tariffs with the New York
Public Service Commission (PSC). As such,
actual savings will be different region by region
based on your local utility provider. The PSC
has authorized discounted tariffs. Given that
the power and energy portion of the bill have
at least 50% NYPA hydropower rates, and
pressure will be on the utilities to deliver under
discounted tariffs, there should be savings
for these customers. However, the extent of
the savings will vary by customer account and
region. Therefore, efforts to make generalized
statements or estimates as to how much is
saved under this program should be avoided.
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LINKED
DEPOSIT
PROGRAM
The Linked Deposit Program is a public-private
partnership with area banks that provides
affordable capital to eligible businesses at
reduced interest rates, which are offset by
corresponding “linked” state deposits at the bank.
Eligible Businesses:
•

Manufacturing firms with 500 or less fulltime NYS employees.

•

Services Business with 100 or less full-time
NYS employment; independently owned
and operated; not dominant in its field;
and project must result in the retention or
creation of permanent jobs in NYS.

•

Agricultural businesses with 500 or
fewer full time NYS employees that need
financing to expand or improve agricultural
operations.

•

Empire Zone certified business with 100 or
less-full time NYS employees.

•

Qualifying technology and innovation
businesses with 100 or fewer full-time NYS
employees. Businesses located in a highly
distressed census tract with 100 or fewer
full-time employees.

•

Certified Minority- or Women-owned
Business Enterprises (MWBE’s) that
need financing to fulfill a NYS or federal
procurement contract.
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•

Defense manufacturers whose defense
contracts or subcontracts comprise at least
25% of company gross revenues that need
financing to diversify their business to nonmilitary markets.

Note: Start-ups or companies that are not
currently headquartered in NYS are ineligible.
Additionally, professional and personal service
businesses and retail companies are ineligible
UNLESS they employ 100 or fewer persons AND
are located in a highly-distressed census tract,
OR they are a zone-certified business employing
100 or fewer persons and are undertaking a
project that will create/retain jobs within an
Empire Zone location.
Eligible Projects:
•

Working capital in support of activities
that help to improve productivity and
competitiveness.

•

Modernization of equipment or facility.

•

Introduction of advanced technology to
improve productivity and quality

•

Improvements in production processes
and operations.

•

Introduction of computerized information,
reporting and control systems

•

Development and introduction of new
products.

State Agencies, Incentives and Laws 92

•

Identification and development of new
markets.

•

Buyouts of viable companies by employees
or local owners residing in NYS.

Benefits:
•

The Program provides a two (2%) or three
(3%) percent savings on the prevailing
interest rate for “Linked Loans” up to
$500,000 for four (4) years. The lifetime
maximum per eligible business for “Linked
Loans” is $2,000,000. An eligible business
can have an unlimited number of “Linked
Loans” outstanding at any one time
provided that they do not total more than
$2,000,000.

•

The 2% interest rate reduction is for eligible
manufacturers and service firms.

•

The 3% interest rate reduction applies to
all other qualified businesses (other than
eligible manufacturers and service firms)
as listed above.

Available at HarrisBeach.com

© 2017 Harris Beach PLLC, all rights reserved.
800-685-1429

Note: A Linked Deposit loan can have a maturity
of more than four years; however, the interest
rate subsidy will be for only four years unless
renewed for another four-year period. The
borrower may request a four- year extension
provided that they have lifetime eligibility
remaining and have met the goals set in the
original application and will create additional
benefits within the next four-year period.

Application:
Applications are available from Empire State
Development and participating lenders.
Businesses apply at a participating lender,
which will complete the lender’s section of
the Linked Deposit application and send it to
Empire State Development for approval. The
Linked Deposit application must contain an
“Impede” Statement that the project would be
impeded if the borrower does not receive the
assistance (i.e., project delayed, cancelled, etc.).
Loan rates are set by the lender and accessing
the Linked Deposit program does not enhance
credit worthiness
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NEW YORK STATE
ENVIRONMENTAL
QUALITY REVIEW ACT
“SEQRA” OR “SEQR”
by Shawn M. Griffin

Most actions taken by public and quasi-public
agencies, including IDAs, URAs, LDCs and State
agencies, are subject to the New York State
Environmental Quality Review Act (SEQRA” or
“SEQR”). (See Appendix C, attached hereto for
excerpts from SEQRA.) Before an agency can
undertake or approve an “action” or provide
financial or other benefits, it must comply with
SEQRA or make a determination that the action
is exempt from SEQRA as a Type II action. If the
project constitutes a Type II Action, the agency
merely identifies it as such and no further action
is required under SEQRA before proceeding
(these projects typically consist of equipment
purchases, replacements, internal build-outs and
refinancings with no new construction or other
small projects with no environmental impact).
If an agency concludes that the action is not a
Type II action, the agency must then determine
if the project constitutes a Type I Action (typically
a larger project involving significant land acreage
and construction work) or an Unlisted Action,
which are all actions not identified as a Type I
or Type II action (the majority of projects will fall
within this category). (See Appendix C, attached
hereto for definitions.)
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If the project constitutes a Type I Action
or an Unlisted Action, an environmental
assessment form (EAF) must be prepared by
the agency or project sponsor (where an IDA
is involved, the company may prepare the
form and submit it to the agency). A full (long)
environmental assessment form must be used
if the project is a Type I Action. A short or full
environmental assessment form may be used
if the project constitutes is an Unlisted Action.
An uncoordinated review of the action may
also be conducted for Unlisted Actions. If the
project constitutes a Type II Action, the agency
merely identifies it as such and no further action
is required under SEQRA before proceeding
(these projects typically consist of equipment
purchases, replacements, internal build-outs
and refinancings with no new construction or
other small projects with no environmental
impact). Before proceeding with a Type I Action
or an Unlisted Action, the agency must review
Part 1 of the EAF, complete Part 2 and Part 3 (if
necessary) of the EAF and determine whether or
not an environmental impact statement (EIS) is
required according to the procedures set forth
in SEQRA. If the agency concludes an EIS is not
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required, it may proceed by demonstrating that
the project will not have a negative result in any
significant adverse impacts on the environment
(the “Negative Declaration).
SEQRA was drafted to accommodate all types
of projects. For example, a project constitutes
a Type II Action when the agency is assisting a
company with an equipment acquisition. Once
the project is identified as a Type II Action, the
action is exempt from SEQRA and the agency
may act without delay. When the agency is
involved with the development of a project
involving the physical alteration of less than 10
acres or the acquisition or lease of less than
100 acres, the project will generally constitute
an Unlisted Action. With an Unlisted Action,
an agency can make a Negative Declaration if,
after completing Part 2 and Part 3 (if necessary)
of either the long full or short EAF, the agency
finds that the action does not pose a significant
potential adverse environmental impact. If the
project involves the physical alteration of 10
or more acres or the acquisition of more than
100 acres, the project will constitute a Type I
Action and the agency is required to use the
long full EAF form in making its findings and
determination. If, upon completing Part 2 and
Part 3 (if necessary) of the long full EAF, the
agency has issued a Negative Declaration, no
further actions are required under SEQRA.
If the agency determines that the action poses
at least one potential significant adverse
environmental impact (a “Positive Declaration”)
for a Type I Action or Unlisted Action, the
agency will ask the company to complete an
EIS. The issues to be addressed in the EIS will
be established by a scoping procedure and
the issues will be addressed according to the
procedures and timeframes set forth in SEQRA.
These procedures typically involve public
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hearings and notices that should be rigorously
adhered to.
SEQRA attempts to minimize the burdens
of compliance by encouraging agencies and
other involved agencies to designate a “lead
agency.” When a lead agency is used, the
review is referred to as a “coordinated review,”
which is the process by which all “involved”
agencies— agencies making a discretionary
decision with respect to the project— undertake
one integrated environmental review. Such
a procedure eliminates the prospect that
different involved agencies will require different
forms of remediation. A coordinated review is
required for a Type I Action and is optional for
an Unlisted Action. An uncoordinated review of
the action may also be conducted for Unlisted
Actions, which is the process by which involved
agencies independently review impacts of a
project. Any involved agency, including an IDA,
can act as the lead agency.
SEQRA generally requires the agency desiring
to act as lead agency to give 30 days’ written
notice to all of the other involved agencies of its
intent and to proceed thereafter if no objection
from the other involved agencies is received. If
an objection is received, SEQRA has a procedure
for resolving the dispute as to which agency
shall act as the lead agency. Another method
for determining the lead agency is to have
each involved agency send a written letter to
the proposed lead agency indicating that they
consent to that entity acting as the lead agency.
This procedure eliminates the need to wait 30
days after sending out notice of a desire to act
as the lead agency.
Agencies should work closely with their counsel
when taking actions under SEQRA. SEQRA
provides fertile ground for plaintiff groups or
parties to slow or disrupt the project by bringing
a cause of action.
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OPEN
MEETINGS LAW;
FOIL
by Shawn M. Griffin

Public agencies (including some LDCs, as
detailed within the Local Agencies and
Incentives section above, and as further detailed
herein) must hold their meetings in compliance
with the Open Meetings Law. (See Appendix D
hereof for excerpts from the Open Meetings
Law, including the limited circumstances under
which an agency can go into executive session
and exclude the public from its deliberations.)
An agency should be aware that any time a
quorum of its members are discussing agency
business, they are subject to the Open Meetings
Law. This would include inadvertent gatherings
where a quorum is present and agency
business is being discussed. In addition, the
Open Meetings Committee has said that the
Open Meetings Law does not permit a member
of a public body to participate in a meeting via
telephone conference call or through the use of
email. cf. N.Y. Pub. Off. § 102 (stating a member
of a public body may participate in a meeting via
video conference).
Records of public agencies (including some
LDCs, as detailed within the Local Agencies and
Incentives section above, and as further detailed
herein) are subject to public inspection under
the Freedom of Information Law (FOIL). (See
Appendix E hereto.) These records include the
application and related materials submitted by a
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company to an agency. The company should be
advised to separately identify proprietary and/
or information that the company does not want
disclosed publicly. The agency should appoint
a records officer who will maintain the records
and respond to requests for information from
the public. In addition, the agency should
designate an appeals officer or panel to address
appeals made by parties denied access to
records by the records officer.
By statute, §102 of the Open Meetings Law
defines “public body” as “any entity, for which
a quorum is required in order to conduct
public business and which consists of two or
more members, performing a governmental
function for the state or for an agency
or department thereof, or for a public
corporation as defined in section sixty-six of
the general construction law, or committee or
subcommittee or other similar body of such
public body.”
However, an entity may fall outside the
scope of this definition if its sole purpose is
advisory in nature. Specifically, an entity whose
sole function is advisory, with no power to
implement its recommendations by making
laws, adopting regulations, or directing changes
in law or policy is not a public body performing
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a governmental function that is subject to the
Open Meetings Law. Poughkeepsie Newspaper
Div. of Gannett Satellite Info. Network v. Mayor’s
Intergovernmental Task Force on New York City
Water Supply Needs, 145 A.D.2d 65 (2d Dep’t 1989).
Nonetheless, the mere attachment of the label
“advisory” to a body or committee is insufficient
to circumvent FOIL or the Open Meetings Law.
The Third Department held that various criteria
or benchmarks are material in such an analysis,
including: (i) the authority under which the entity
was created, (ii) the power distribution or sharing
model under which it exists, (iii) the nature of its
role, (iv) the power it possesses and under which
it purports to act, and (v) a realistic appraisal of
its functional relationship to affected parties and
constituencies. See Snyder v. Third Dep’t. Judicial
Screening Comm.,18 A.D.3d 1100 (3d Dep’t 2005),
lv. denied 837 N.E.2d 734 (2005).
In Smith v. City University of New York, 708 N.E.2d
983 (1999), the Court addressed the issue of
whether an entity was advisory and exempt
from the Open Meetings Law. The Court held
that an association comprised of administrators,
faculty members and students at community
college authorized to review proposed budgets,
allocate student activity fees and disbursements
constituted a “public body” subject to the Open
Meetings Law. The Court reasoned that the
association performed “substantially more than
an advisory function,” having “decision-making
authority to implement its own initiatives.”
The issue of whether an LDC is subject to
the provisions of the Open Meetings Law
was addressed in the case of Canandaigua
Messenger, Inc. v. Wharmby, Supreme Court,
Ontario County, May 11, 2001, aff’d 292 A.D.2d
835 (4th Dep’t 2002) (analyzing the status of
the Canandaigua Recreation Development
Corporation (an entity formed under §1411 of
the Not-for-Profit Corporation Law) under the
Open Meetings Law). For purposes of the Open
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Meetings Law, citing Smith v. CUNY (see above),
the lower court in Canandaigua found that
the entity was not advisory and had “officially
established duties and organizational attributes
of a substantive nature which fulfill[ed] a
governmental function for public benefit.” The
mere fact that the entity was labelled a not-forprofit corporation was not determinative in the
court’s analysis. Rather, the court paid particular
attention to the following facts: (i) the LDC’s
bonds were issued on behalf of the City, (ii) the
LDC’s board members were appointed by the
City, and (iii) the City had “an option to purchase
the property at any time while the bonds [were]
outstanding and w[ould] ultimately take a fee
title to the property.” The court concluded
that the entity was performing a function “in
place of the City” and therefore was an agency
subject to the Open Meetings Law. Id. The
Appellate Division, Fourth Department, affirmed
the substance of holding, but found that the
lower court abused its discretion in awarding
attorney’s fees.
Because LDCs are quasi-governmental in
nature and often exist to lessen the burdens
of government, the composition of the LDC’s
board of directors can also subject it to FOIL
requirements. In Matter of Buffalo News v.
Buffalo Enter. Dev. Corp., 84 N.Y.2d 488 (1994),
the court held that the Buffalo Enterprise
Development Corporation was subject to both
the Open Meetings Law and FOIL, due to the
fact that it had a board made-up of public
officers and engaged in activities suggesting
that it was an agent of the municipality. In
contrast, the Saratoga Economic Development
Corporation was found to be exempt from FOIL
because its board was comprised of “private
businessmen” and it simply contracted with the
municipality on a “fee-for-service” basis. See
Matter of Farms First v. Saratoga Econ. Dev.
Corp., 222 A.D.2d 861 (3d Dep’t 1999).
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In conclusion, the determination of whether an
LDC falls under the purview of the Open Meetings
Law or FOIL must be reviewed on a case-by-case
basis, in light of the factors mentioned above.
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Based upon current precedent, LDC bond issuers
will likely be subject to Open Meetings Law and
FOIL requirements, while the fate of non-issuing
LDCs is less certain.
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START-UP NY
On June 24, 2013, Governor Andrew Cuomo
signed into law the SUNY Tax-Free Areas to
Revitalize and Transform Upstate New York Plan
(START-UP NY). The intent behind START-UP NY is
“to promote entrepreneurialism and job creation
by transforming public higher education.” To
effectuate this goal, START-UP NY provides tax
exemptions to businesses as an incentive to bring
new ventures to New York state with a focus on
revitalizing the upstate region.

Where is START-UP NY Applicable?
The focus of START-UP NY is on the upstate
region (areas North of Westchester). A
business chosen to participate in START-UP
NY (Participating Business) must be located
on the site of: (i) a public university; (ii) a
private university; or (iii) one of the state
properties “strategically” designated as tax-free
communities.
Public colleges and universities (SUNY) north of
Westchester County (Upstate) may create “taxfree communities” using vacant land and space
in existing buildings on SUNY campuses, up to
200,000 square feet within one mile of campus,
and any business incubator with a bona fide
affiliation to the campus. While public colleges
in the City of New York (CUNY) may create
“tax-free communities,” only five CUNY schools
may create “tax-free communities” (one in each
borough).
Private colleges and universities Upstate are
allotted 3,000,000 square feet of tax-free areas
to be created into “tax-free communities.” The
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square footage is allocated by a program board
made up of three members appointed by the
governor, the Speaker of the Assembly, and the
Temporary President of the Senate.
Each downstate area (Nassau, Suffolk and
Westchester counties, Brooklyn, the Bronx,
Manhattan, Queens and Staten Island) is
allocated 75,000 square feet to be created into
“tax-free communities.” However, downstate
areas may be eligible to receive additional space
if the cap is reached at all locations.
START-UP NY also designates approximately
20 properties as “tax-free communities.” Such
properties are state-owned vacant land, vacant
facilities, or facilities in the process of closing
and becoming vacant.

Who is Eligible?
A business eligible to participate in START-UP NY
(Eligible Business) must be: (i) a “new business;”
(ii) a company from out-of-state that is relocating
into New York state; or (iii) an existing New York
state business planning an expansion.
To qualify as a “new business,” an Eligible
Business must not be operating or located
within New York state at the time it submits
its application for the program and must
not be merely moving existing jobs into the
tax- free area from another area in the state.
Furthermore, it must not be “substantially
similar” in operation or in ownership to a
business that was taxable in New York state
anytime within the past five years.
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To qualify as an existing New York state
business planning an expansion, an Eligible
Business must demonstrate that it will create
new jobs in the area and that it has not
eliminated any jobs in the state (i.e., a company
creating a new line of business or a company
opening a new advanced manufacturing facility).
Several businesses are categorically excluded
from START-UP NY (Ineligible Businesses).
Ineligible Businesses include: (i) restaurants;
(ii) law firms; (iii) medical and dental practices;
(iv) hospitality businesses (i.e., hotels);
(v) finance and financial services companies;
(vi) businesses providing personal services;
(vii) accounting firms; (viii) utility, electricity
and national gas providers; and (ix) businesses
providing business or administrative support
services unless such business can demonstrate
that it would create no fewer than 100 jobs. As
a general rule, no applicant will be approved if
its operation would compete with other local
businesses in the community outside of the
“tax-free community.” Furthermore, businesses
participating in the limited space available in the
downstate area (mentioned above) must be in
the high-tech business.
All Eligible Businesses must meet/comply with
the following general requirements:
1. Demonstrate that its mission and activities
align with or further the academic mission
of the campus sponsoring the area in
which it would be located; and
2. Demonstrate that its participation in the
program will have positive community and
economic benefits; and
3. Obtain a plan/report from the college
or university in which it plans to locate
designating the space or location that
would host the Eligible Business and
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how the business would satisfy these
requirements; and
4. File an annual report after each year of
operation in which it received tax benefits
(which will be available for public review);
and
5. Demonstrate that it is in compliance with
all applicable laws including but not limited
to prevailing wage requirements under the
Labor Law; and
6. Demonstrate that it complies with the
Minority and Women-Owned Business
Enterprise objectives.

How Does the Application Process Work?
Step 1: A sponsoring educational institution
submits a plan for the designation of a “taxfree community” to Empire State Development
(ESD). The educational institution must provide
notice and a copy of the plan at least thirty days
prior to submission.
Step 2: The Commissioner of Economic
Development (Commissioner) approves
the plan submitted by a public educational
institution. The START-UP NY Approval Board
approves the plan submitted by private
educational institution.
Step 3: The business applies to the educational
institution for sponsorship.
Step 4: The educational institution submits an
application and all supporting materials to the
Commissioner.
Step 5: The Commissioner accepts or rejects the
application within sixty days.
Step 6 (if approved): The business must submit
an annual report (as described above).
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What are the Tax Benefits?
A Participating Business will receive the
following tax benefits for the first ten years of
operation:
1. Exemption from business and corporate
taxes, property tax, income tax and sales
tax paid on the Participating Business’
purchases of tangible personal property
and services for their locations within the
tax-free areas.
2. Exemption from organization tax and
license maintenance fees.
3. If business is operating within the
Metropolitan Commuter Transportation
District (MCTD) and is engaged in business
with the MCTD, the Participating Business’
payroll expense will be exempt from the
MCTD.
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In addition to the tax benefits received by
a Participating Business, employees of a
Participating Business will receive the following
tax benefits:
1. Years 1-5: 100% of income earned is tax
exempt.
2. Years 5-10: Exempt from income tax on
income up to $200,000 for individuals,
$250,000 for heads of household, and
$300,000 for taxpayers filing a joint return.
It should be noted that START-UP NY limits the
number of new jobs eligible for this income tax
exemption at 10,000 per year.
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FEDERAL
INCENTIVES

by Marybeth Franz Orsini I Russell E. Gaenzle
Christopher A. Andreucci I Charles I. Schachter
ECONOMIC DEVELOPMENT HANDBOOK
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TAX-EXEMPT
BOND
TRANSACTIONS
This section briefly describes the structure
of a tax-exempt bond transaction in which
a company receives the benefits of a lower
interest rate because the bondholder is able to
exclude the interest income when calculating its

Federal and State income taxes. For a complete
analysis of whether a specific project qualifies
for tax-exempt financing, contact should be
made with qualified bond counsel.

History/Overview
History of “Municipal Bonds” and “IRBs”
The term “Municipal Bonds” has historically
meant bonds backed by the full faith and
credit of the jurisdiction and its taxpayers. The
proceeds were used for public purposes. In
the 1800s, in an attempt to secure financing
for railroad lines and spurs, many railroad
companies offered service only when the
municipality paid for construction costs
for the rail line. The municipality assumed
revenues would be generated to repay the
bonds. As a result, many railroad lines were
originally constructed from bonds backed by
municipalities and their taxpayers.
When revenues from many of these rail lines
were insufficient to pay debt services on bonds,
bondholders began to look to the municipality
for payment. Some municipalities failed to
pay, and certain municipalities challenged the
authority of their prior legislative bodies to issue
the bonds. The New York State Constitution
now prohibits municipalities from loaning or
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providing private parties with tax dollars or
using such municipalities’ credit to benefit any
private party. In other words, the New York
State Constitution does not allow for a structure
wherein a bond is issued by a municipality for
the benefit of a private party and the payment
for such bond is backed by a municipality.
Partially as a result of these failed railroad
financings, bondholders began to insist on
opinions of qualified bond counsel for municipal
debt financings. From this beginning came the
concept of qualified bond counsel being listed in
what has become known as the “Red Book.”
Following the Great Depression, Congress
adopted the 1933 Securities Act and then the
1934 Exchange Act (collectively, with all rules
and regulations promulgated thereunder, the
(“Securities Regulations”), which attempted to
bring some order to the process of securities
offerings, generally through an emphasis on
disclosure with “Rule 10b-5” and later, 15c212, under the Securities Regulations which is
an anti-fraud/disclosure provision. Although
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municipal securities and tax-exempt industrial
revenue bonds now known as qualified private
activity bonds are generally exempt from the
registration requirements of these securities
laws, the anti-fraud provisions do apply. For
this reason, issuers like IDAs and LDCs should
review any offering documents.
In the 1960s, Mississippi law allowed a
municipality to borrow on behalf of a private
company and pay debt service with revenue
from the project financed. These transactions
were generally non-recourse to the municipality
(i.e., not full faith and credit), but there was
enough of a public purpose found in the
structure that the Internal Revenue Service
(the “IRS”) treated the interest paid to the
bondholder as exempt from Federal income tax.
Mississippi also exempted interest income from
their state and local income tax. From this point,
the industrial revenue bond (“IRB”) became a
recognized economic development tool. By
1969, most states had adopted some form or
structure to allow such a bond transaction as an
economic development tool. Given the inability
of New York municipalities to offer such bond
issue, IDAs were formed under Article 18-A of
the New York State General Municipal Law (the
“GML”), as amended (the “Act”). IDAs were first
authorized in New York state in 1969.
By 1986, the United States Congress recognized
that the government was losing tax revenue on
the interest earned on IRBs, and attempted to
limit the use of tax-exempt bond proceeds to
certain “qualified” private activities. As a result,
amendments to the Internal Revenue Code of
1986, as amended (the “Code”) limited the types
of projects that could be financed on a taxexempt basis (giving rise to the term “qualified
private activity bond”).
Congress further limited this type of activity by
imposing bond volume caps for certain types of
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projects. (See Section C, below.) The following
sections provide a summary of certain key
sections of the Code.

Overview
Projects that generally qualify for tax-exempt
bond financing (or refinancing in certain
instances) are:
1. a manufacturing facility within the meaning
of § 144(a)(12)(C) of the Code;
2. a facility for a 501(c)(3) charitable entity
under § 145 of the Code; or
3. an exempt facility under § 142 of the
Code (e.g., airport, docks and wharfs,
mass commuting facility, facilities for
the furnishing of water, sewage facilities,
solid waste disposal facilities, qualified
residential rental projects, facilities for the
local furnishing of electric energy or gas,
local district heating or cooling facilities,
hazardous waste facility, high-speed
intercity rail facilities or environmental
enhancements of hydroelectric facilities).
The company’s first step is to complete an
application for submission to the issuer (IDA or
LDC). The application should specifically and
completely describe the project and the types
of benefits sought and include a commitment
from the company to pay all costs incurred
by the issuer in pursuing the transaction.
The application should also include a cost/
benefit analysis. At the same time, the issuer
representative should confer with counsel
to determine if the project qualifies for a taxexempt bond issue. If the project on its face
appears to qualify, the issuer’s bond counsel will
send the company a detailed questionnaire to
confirm that the project, as proposed, does in
fact qualify for a tax-exempt bond issue.
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Qualifications
The following is a brief summary of some of the
more common limitations imposed on a taxexempt bondissue.

Manufacturing Facilities
Definition. A manufacturing facility is one which
is used in the manufacturing or production
of tangible personal property (including the
processing resulting in a change in the condition
of such property). The 1986 amendments
to the Code expanded the definition of a
manufacturing facility to include facilities
which are “directly related and ancillary” to a
manufacturing facility, if (i) such facilities are
located on the same site as the manufacturing
facility, and (ii) not more than 25% of the net
proceeds of the bonds are used to provide for
directly related and ancillary facilities. These
“directly related and ancillary facilities” include
office and warehouse space. Ancillary activities
must also be subordinate to and integral to the
manufacturing process.
Volume Cap. Manufacturing facilities are
subject to the statewide volume cap allocation.
$10 Million Limitation (local test). The bond
size is limited to $10 million per issue. This $10
million limitation includes the aggregate of:
(i) the principal amount of the bonds to be
issued; and (ii) prior outstanding bonds for the
same company and its affiliates within the same
municipality.
$20 Million Limitation (local test). The
following three items cannot exceed
$20,000,000 in the aggregate: (i) the principal
amount of the bonds to be issued; (ii) prior
outstanding bonds for the same company and
its affiliates within the same municipality; and
(iii) the company’s capital expenditures within
the same municipality for a six-year period,
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looking three years back and three years
forward from the date the bonds are to be
issued. (See § 144(a)(4) of the Code.)
$40 Million Limitation (nationwide test).
Section 144(a)(10) of the Code provides that
if the face amount of the bonds plus the
aggregate face amount of all other small issue
bonds of the company and its affiliates exceeds
$40 million (determined at a national level), taxexempt manufacturing bonds for the benefit of
the company cannot be issued.
Limitation on Land Acquisition. Section 147(c)
of the Code limits the amount of tax-exempt
bond proceeds that can be used for land
acquisition to 25% of such proceeds.
Acquisition of Existing Property.
Section 147(d) of the Code generally prohibits
the use of tax-exempt bond proceeds for the
acquisition of property (including equipment)
unless the first use of such property is pursuant
to such acquisition (i.e., “new” property). There
is an exception to this general prohibition of
acquisition of existing buildings (including
equipment located therein as part of an
integrated operation) if the rehabilitation cost
of such building is at least 15% of the portion
of the cost of acquisition of such property
that is paid for out of bond proceeds. In the
case of structures other than buildings, the
rehabilitation costs must equal 100% of the
purchase price paid with bond proceeds. For
example, if a building is being acquired for
$100,000 and all of such purchase price is paid
for out of bond proceeds, at least $15,000 must
be expended for the rehabilitation of such
building before bond proceeds can be used.
If the building includes equipment, the cost of
replacing or upgrading such equipment can be
counted toward satisfying this 15% requirement.
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Qualified 501(c)(3) Bonds (Issued for the
Benefit of a “501(c)(3) Organization”)
Organizations that are exempt from Federal
income taxation under the Code, commonly
referred to as “501(c)(3) organizations,” are
generally permitted to finance their exempt
activities on a tax-exempt basis. There are
certain limitations on 501(c)(3) tax-exempt bond
financings, including:
1, the property that is to be provided by
the net proceeds of the bonds must be
owned by a 501(c)(3) organization (such
entity can be the company or an affiliated
entity so long as such entity is a 501(c)(3)
organization); and

under the old regulations. Under the “no-value”
test, material did not qualify as solid waste
unless the unwanted, unused, or discarded solid
material had “no market value or other value
at the place where the property is located.” The
SWDF Regulations apply to bonds sold on or
after October 18, 2011.
Solid Waste Disposal Facilities. A “solid waste
disposal facility” is one that is:
•

Used to process solid waste in a qualified
solid waste disposal process;

•

Used to perform a preliminary function,
which is collecting, separating, sorting,
storing, treating, disassembling or handling
solid waste that is preliminary to and
directly related to one of the qualified
solid waste disposal processes discussed
below. A function will not be treated as
preliminary if 50% or less of the materials
that result from the function are not solid
waste; or

•

A functionally related and subordinate
facility.

•

Solid Waste. The SWDF Regulations
define “solid waste” as garbage, refuse,
and other solid materials derived from
any agricultural, commercial, consumer,
governmental, or industrial operation or
activity if such waste is:

•

Used material, defined as any material that
has been previously used as a commercial,
consumer or industrial product, or a
component of such product; or

•

Residual material, defined as any residual
byproduct or excess unused raw material
that remains from the production of any
agricultural, commercial, consumer, or
industrial product.

2. at least 95% of the net proceeds of
the bonds must be used by a 501(c)(3)
organization in furtherance of its exempt
(i.e., charitable) purpose.
$150 Million Limitation: A 501(c)(3)
organization cannot generally be the beneficiary
of more than a total of $150 million of
outstanding bonds (issued for the benefit of
the company and its affiliates anywhere in
the country) which are not “qualified hospital
bonds” (as defined in the Code). However, the
1997 amendments to the Code repealed this
$150 million limitation for non-hospital bonds
issued after August 5, 1997 to finance capital
expenditures incurred after such date;
Volume Cap: Qualified 501(c)(3) bonds are not
subject to volume cap allocation.

Solid Waste Disposal Facilities
On August 19, 2011, the Treasury Department
issued final regulations (the “SWDF Regulations”)
regarding solid waste disposal facilities that
are eligible for financing with tax-exempt
private activity bonds. The SWDF Regulations
implement a policy in favor of recycling by
eliminating the “no-value” test that applied when
determining whether material is solid waste
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Solid waste does not include: virgin materials
(e.g., trees cut into logs); solids within liquids
and liquid waste; precious metals; hazardous
materials; and radioactive materials.
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Qualified solid waste disposal process. As
defined by the SWDF Regulations, a qualified
solid waste disposal process includes the
following:
•

A final disposal process, defined as the
incineration or permanent containment of
solid waste or the placement of solid waste
in a landfill;

•

An energy conversion process, defined as
any thermal, chemical, or other process
that is applied to solid waste to create and
capture synthesis gas, heat, hot water,
steam, or other useful energy; and

•

A recycling process, defined as any
process that reconstitutes, transforms,
or otherwise processes solid waste into a
useful product.

Volume Cap. Solid waste disposal facilities are
subject to the statewide volume cap allocation.
(See Section C, below.)

Multifamily Housing
Section 142(a)(7) of the Code allows tax-exempt
bonds to be issued for Qualified Residential
Projects. Qualified Residential Projects include
projects that meet one of the following two tests:
20-50 Test: At least 20% or more of the
residential units in the development are
occupied by individuals whose income is 50% or
less of the area median gross income.
40-60 Test: At least 40% or more of the
residential units in the development are
occupied by individuals whose income is 60% of
the area median gross income.
Volume Cap. Qualified Residential Projects are
subject to the statewide volume cap allocation.
(See Section C, below.)

Code are also eligible for Low Income Housing
Tax Credits, a detailed discussion of which is
included herein under Other Federal Credits,
Incentives and Classifications section below.

Restriction on Cost of Issuance
Section 147(g) of the Code limits the amount
of costs of issuance that can be financed out
of the proceeds of a tax-exempt bond to 2% of
the sale proceeds of the bonds being issued.
The types of fees and costs that fall within this
2% cap include: underwriter’s spread, counsel
fees, financial advisor fees, rating agency fees,
trustee fees, paying agent fees, accounting fees,
printing costs, publication fees, and engineering
and feasibility fees. Bond insurance fees, certain
letter of credit fees, title insurance premiums
and issuer administrative fees, however,
generally do not count toward the 2% cap. In
transactions where the costs of issuance exceed
this 2% limitation, the company will be required
to pay such excess out of equity or from the
proceeds of other taxable financing.

Reimbursement
The use of bond proceeds to reimburse
expenditures that were paid prior to the date
of issuance of the bonds is governed by certain
“reimbursement” regulations. Generally, the
issuer (and/or the not-for-profit corporation in
the case of a 501(c)(3) bond) must declare an
“official intent” to reimburse prior expenditures
with bond proceeds not later than 60 days after
the original expenditure was incurred, and the
bonds must be issued not later than 18 months
after the later of (i) the date the payment is
made, or (ii) the date the project financed with
such payment is placed in service (but in no
event later than three years after the payment
is made).

Projects that meet eligible requirements for
tax-exempt bonds under Section 142 of the
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Statewide Volume Cap Allocation
Overview
Section 146 of the Code imposes an annual
limit on the aggregate principal amount of
private activity bonds that may be issued
in each state, commonly referred to as the
“statewide volume cap.” Under § 146(d) of
the Code, the volume cap for any particular
state is equal to the greater of $225 million
or an amount determined by multiplying
the state’s population by $75. However, for
calendar years beginning in 2015, the volume
cap is determined by multiplying the State
population by $100; the applicable volume cap
will be the greater of the resulting number or
$301,515,000. (Rev. Proc. 2014-61.) The 2015
private activity bond volume cap for New York
state is $1,974,620,000.
Certain types of private activity bonds are
exempted from the volume cap requirements.
These include:
1. qualified veterans’ mortgage bonds;
2. qualified 501(c)(3) bonds;
3. exempt facility bonds issued to finance
airport facilities, dock and wharf facilities,
environmental enhancements of
hydroelectric generating facilities, qualified
public educational facilities, qualified green
building and sustainable design projects,
or qualified highway or surface freight
transfer facilities;
4. exempt facility bonds issued to finance
solid waste disposal facilities that are
owned for Federal income tax purposes by
a governmental unit; and
5. 75% of any exempt facility bond issued to
finance high speed intercity rail facilities,
or 100% of such bond issue if those
facilities are owned for Federal income tax
purposes by a governmental unit.
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In addition, bonds that are issued to refund
outstanding private activity bonds in an amount
not exceeding the outstanding principal amount
of the bonds being refunded are also generally
excluded from the volume cap allocation
requirement.
While the Code provides a formula for allocating
the statewide volume cap among state and
local governmental issuers, it also allows states
to provide, by statute, their own formula that
supersedes the formula set forth in the Code.
The New York State Legislature has, on an
annual basis, adopted an allocation statute
for this purpose (the “Private Activity Bond
Act”). The statute has been re-adopted largely
unchanged each year, but in each case, has had
an expiration date of December 31.
Under the annual Private Activity Bond Act, the
statewide volume cap is generally allocated in
equal thirds to local industrial development
agencies (the “local agency set-aside”), certain
state agencies (the “state agency set- aside”)
and to the statewide bond reserve. The local
agency set-aside is then divided among the
various local IDAs based upon the ratio of the
population of the jurisdiction served by each
IDA to the population of the entire state. If a
town, village or city is served by both a county
IDA and a local town, village or city IDA, then
the local agency set-aside for the municipality
is further divided, with one-half to the county
IDA and the other half to the local IDA. If there
is a village IDA located within a town that has its
own IDA, the village IDA receives an allocation
of the local agency set-aside based upon the
population of the village. The town IDA receives
an allocation of the local agency set-aside based
upon the population of the town, minus village
residents. Finally, the statute allows a local IDA to
surrender all or part of its local agency set-aside
to another IDA in an overlapping jurisdiction.
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Once an IDA has used up its local agency setaside for a particular year, or in the case of
an LDC seeking to issue bonds for a project
requiring volume cap, application must be made
to the statewide bond reserve for any additional
allocation for further private activity bonds to
be issued that year. The statewide bond reserve
is administered jointly by the Director of the
Division of the Budget for state agencies and by
the New York State Department of Economic
Development for local agencies.
Local agency set-asides that have not been
committed to projects as of October 15 of
each year are recaptured by the State and
reallocated to the statewide bond reserve. The
statute mandates that each IDA must report
the amount of its unused local agency set-aside
to the Department of Economic Development
by October 1st of each year. After October 15,
an IDA that did not previously commit its local
agency set-aside to a particular project or projects
must apply to the Department of Economic
Development for an allocation from the statewide
bond reserve.
Under the Code, certain types of private
activity bonds are eligible for a “carry-forward
allocation” of the annual volume cap if the State
has not used up its entire statewide volume
cap. The types of bonds that qualify for this
carry-forward allocation include exempt facility
bonds, which include bonds issued for airports,
docks and wharfs, mass commuting facilities,
facilities for the furnishing of water, sewage
facilities, solid waste disposal facilities, qualified
residential rental projects, facilities for the local
furnishing of electric energy or gas, local district
heating or cooling facilities, qualified hazardous

waste facilities, high speed intercity rail facilities,
and environmental enhancements of hydroelectric generating facilities. Once made for
a particular project, a carry- forward election
remains effective for up to three years.
Under the State’s Private Activity Bond Act, a
local IDA cannot make a carry-forward election
for any unused portion of its local agency setaside or for an allocation received from the
statewide bond reserve without first obtaining
the approval of the Commissioner of Economic
Development. An IDA seeking a carry-forward
election for a qualifying project should,
therefore, apply to the Department of Economic
Development.
As indicated above, the Private Activity Bond
Act has been readopted by the State Legislature
each year, with a sunset of December 31 of
that year. Until each year’s Private Activity
Bond Act is adopted, the State must abide by
the allocation formula set forth in the Code.
The Department of Economic Development
and the Division of the Budget have in the past
adopted an interim procedure by which an IDA
or LDC can apply for a volume cap allocation
before the adoption of the applicable year’s
Private Activity Bond Act statute. In essence,
in those circumstances where a volume cap
allocation has been awarded before the
adoption of the statute, the State has made a
direct assignment of its allocation under the
Code to the local agency for that project. Once
the annual allocation statute is enacted into
law, any amount previously allocated to an IDA
will be offset against the local agency set-aside
allocated to that IDA under the statute.

Private Placement Memoranda/Official Statements
Bonds issued by public issuers, including
IDAs and LDCs, are generally exempt from
registration under both Federal and State
securities laws (as well as most other State
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securities laws). These bonds are generally
referred to as revenue bonds since the debt
is repaid from the revenue from the project
and not from the resources of the Issuer. The
Federal Incentives 109

offer and sale of such securities does, however,
remain subject to certain disclosures and antifraud provisions of both Federal and State
securities laws. In order to offer the bonds for
sale, the placement agent or underwriter, as
the case may be, and its counsel will prepare
a private placement memorandum (“PPM”)
when the bonds are to be privately placed (with
generally less than five financial institutions)

or an official statement (“OS”) when the bonds
are to be sold publicly. A PPM or OS is used
to describe the company, the project, any
credit enhancement and to provide financial
information to the prospective bond purchaser.
This is an issuer disclosure document that the
IDA should approve and confirm adequate
disclosure under an anti-fraud review by
counsel to the IDA.

Bond Markets
Although bond transactions generally fall
into certain categories, each transaction has
its own unique specifications based on the
type of project involved, whether a credit
enhancement is being used, whether there
are one or more bondholders, and the type of
market into which the bonds are being sold.
The company can choose to sell the bonds at
a fixed rate, a variable rate, a “low floater” or a
combination of differing rate structures. If the
bond issue is meant to cover 100% of the cost
of the project, the underwriter or holders of
the bonds may require a debt service reserve
fund or other reserve. In addition, certain costs
may not qualify for use of the tax-exempt bond
proceeds. As a result, the company may have to
pay the costs at closing out of equity or borrow
additional amounts on a taxable basis (the
“Taxable Portion” or “Taxable Tail”).
As described above, the bond can generally
be a fixed-rate instrument, a variable-rate
instrument or a low- floater. With a fixed-rate
instrument or a variable-rate instrument, the
underwriter receives a fee and sells the bonds
in the public market at the time of closing.
A bond issued as a “low floater” is sold at the
time of closing and resold by the underwriter
on a periodic basis. The bond is usually
purchased by entities looking for short-term
investments. This type of investor demands
liquidity and, therefore, will demand a direct
pay letter of credit as a credit enhancement.
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Selling bonds as a short- term investment
is, however, risky because a market for
those bonds may no longer exist when the
investor chooses to sell. Without a market, the
underwriter will be unable to resell the bond.
In such an event, the last bondholder would
draw upon the letter of credit and the letter of
credit issuer would demand payment from the
company for the entire outstanding principal
amount. If the company does decide to pursue
a “low floater,” this issue should be raised
at an early stage and the company should
negotiate a provision in the reimbursement
agreement whereby the letter of credit issuer
agrees to a repayment schedule over time if the
underwriter cannot resell the bond.
This scenario does not exist with a fixed-rate
instrument or a variable-rate instrument
because the maturity date is generally 15 to 30
years. If, however, the fixed-rate or variablerate instrument is issued with a letter of credit
as a credit enhancement, the letter of credit
will normally expire in 5, 7, or 10 years. In
the event that the company fails to negotiate
an extension to the letter of credit or fails to
identify a replacement letter of credit before
the termination date of the original letter of
credit, a similar event occurs. The bondholders
can make a draw on the letter of credit and the
letter of credit issuer will demand payment for
all outstanding principal.
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Credit Enhancements
The interest rate on the bonds and the terms
and conditions of the transaction depend
heavily on the creditworthiness of the company
sponsoring the project because the debt service
is paid from revenues generated by the project.
Certain companies have creditworthiness that
allows them to borrow money at or below
prime. Other companies have creditworthiness
that requires an interest rate in excess of prime
when borrowing money. By structuring the
transaction as a tax-exempt issue, however,
the savings should be roughly two to three
percentage points below what the company
would pay if it borrowed the money directly
from a commercial lender.
If the company involved is a start-up company
or does not qualify for a credit rating by a rating
agency such as Standard & Poor’s, Fitch Ratings
or Moody’s, the bond issue is called an “unrated
issue.” In order to sell an unrated issue, the
market will generally demand a higher interest
rate. If the company is a start-up or does not
have sufficient creditworthiness, it may have
to obtain a credit enhancement in order to
sell the bonds. In its broadest sense, a credit
enhancement is a commitment from a third
party with strong creditworthiness to pay off

the bond if the company is unable to do so. The
credit enhancement will generally come in the
form of a letter of credit issued by a bank or
other financial institution. In addition, State and/
or Federal agencies may have programs that
provide guarantees that can act as the credit
enhancement. The underwriter will assist the
company in determining if and what type of
credit enhancement is needed.
As noted above, the most common type of
credit enhancement is a letter of credit issued
by a bank or other financial institution. The
letter of credit can be issued as either, (i) a
standby letter of credit that is drawn upon by
the bondholders or the trustee on behalf of
the bondholders when the company fails to
make the agreed upon payments or, in most
instances, (ii) a direct pay letter of credit where
the bondholders draw upon the letter of credit
each time a payment is due under the bonds
and the company reimburses the letter of credit
issuer as those payments are made. A direct
pay letter of credit, or some other liquidity
facility, will be required if the company and the
underwriter decide to structure the transaction
as a “low floater.”

Trustee
When bonds are sold to multiple bondholders,
a trustee will be appointed to receive payments
on behalf of the bondholders and to hold the
collateral security interests for the benefit of
the bondholders. The trustee is generally a
trust company authorized to perform such

services in the State where the transaction
occurs. The Issuer and the trustee will enter
into an Indenture of Trust that sets forth the
terms of the bonds and the trustee’s rights and
responsibilities on behalf of the bondholders.

Public Approval Requirements
Under § 147(f) of the Code, certain public
approvals are required before an IDA or LDC
can issue a tax- exempt bond. The Code and
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the regulations require that the “applicable
elected representative” consent to the issuance
of the bond after a public hearing is held “on
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reasonable public notice”. The applicable
elected representative is usually the popularly
elected CEO of the benefited municipality—the
county executive, mayor, or town supervisor. If
there is no popularly elected CEO, the elected
legislative body of the municipality—the county
legislature, city council, town or village board—
becomes the applicable elected representative.
Reasonable public notice requires the notice to

be published at least 14 days before the public
hearing. Note, the public hearing required
under § 147(f) of the Code is in addition to the
public hearing required of IDAs (not LDCs) by
§ 859-a of GML, which hearing requires a 10-day
notice period. However, if the required hearings
are carefully scheduled, one hearing can be held
to satisfy both § 147(f) of the Code and § 859-a
of GML.

Summary
The complexity and costs involved in a bond
transaction vary from the relatively simple
structure of a direct purchase (which may not
require an underwriter, credit enhancement,
trustee or their various counsel to participate),
to the complex structure of a transaction where
bonds are issued in the “low floater” market.
The “low floater” market is complex because it
requires a public market for bondholders, which
requires an underwriter. The underwriter’s
counsel has to prepare a PPM or OS. A directpay letter of credit or similar instrument is
needed to provide credit enhancement and/or
a liquidity facility, and a trustee and its counsel
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will be involved. Each one of these parties brings
added cost and complexity to the transaction.
A cost-benefit analysis should be performed at
each step to determine if the additional party
and the related costs are necessary.
In addition, the foregoing discussion is intended
only to highlight certain key aspects of the Code
and the types of projects that may qualify for
tax-exempt financing. Contact with qualified
bond counsel should be made as early on in
the process as possible to raise any potential
problems or limitations imposed by the Code or
otherwise.
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EMPOWERMENT
ZONES,
ENTERPRISE
COMMUNITIES
AND RENEWAL
COMMUNITIES
As of December 31, 2004 the enterprise communities’ designation expired. As of December 31, 2009
the renewal community tax credits expired and have not been extended. As of December 31, 2014
the empowerment zone designation expired.

Available at HarrisBeach.com

© 2017 Harris Beach PLLC, all rights reserved.
800-685-1429

Federal Incentives 113

FEDERAL HISTORIC
REHABILITATION
TAX CREDIT
(HRTC OR HTC)
by Robert G. Murray
20% Credit
•

The building must be a “certified historic
structure” (listed on the National Register,
or in a registered historic district and
certified as contributing to the significance
of the district).

•

The cost of rehabilitation must exceed the
greater of $5,000 or the building’s adjusted
basis.

10% Credit
If a building is not a “certified historic structure,”
it may be entitled to a 10% credit provided the
building was placed in service before 1936 and
used for non-residential rental purposes.

QREs
HTC is equal to that applicable percentage
(20% or 10%), times the qualified rehabilitation
expenditures (QREs). QREs are generally
qualified “hard costs,” and certain “soft costs”
(construction period interest, architect fees,
engineering fees, reasonable developer fees).
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Depreciation
HTCs are available only if the taxpayer uses the
straight-line method of depreciation (27.5 years
for residential rental property and 39 years for
non-residential real property).

Tax-Exempt Use Prohibition
No HTC can be claimed with respect to any
expenditure in connection with a rehabilitation
which is allocable to the portion of such
property which is “tax exempt use property.”
“Tax exempt use property” is nonresidential
real property (which includes residential rental
property) leased to a tax- exempt entity under
a “Disqualified Lease,” where a “Disqualified
Lease” means any lease of more than 50% of
the property to a tax-exempt entity, but only if:
1. Part or all of the property was financed
by tax exempt bonds and the tax exempt
entity (or a related entity) participated in
such financing; or
2. The lease has a fixed or determinable price
purchase or sale option (or equivalent
thereof) which involves such entity (or a
related entity); or
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3. The lease has a lease term in excess of
20 years; or
4. The lease occurs after a sale (or other
transfer) of the property by, or lease of
the property from, the tax exempt entity
(or a related entity) and such property has
been used by the tax exempt entity (or a
related entity) before such sale (or other
transfer) or lease. BUT, this rule shall not
apply to any property which is leased
within three months after the date such
property is first used by the tax-exempt
entity (or a related entity).
- Exception #1: If the property is rented
and the rental income is subject to tax
as unrelated business taxable income
(“UBTI”), then the property shall not be
treated as leased to a tax-exempt entity
under a Disqualified Lease.
- Exception #2: A tax exempt entity which
makes an election under 168(h)((6)F)(ii) to
be treated as a taxable entity shall not be
treated as a tax-exempt entity, and any
income recognized by the electing tax
exempt entity shall be treated as UBTI.

•

If the credit, or a portion of tax credit,
cannot be used in the year placed in
service, the excess can be carried back one
year and forward for 20 years.

•

Federal HTC is subject to alternative
minimum tax and the passive activity rules.

Recapture
HTCs are subject to recapture:
•

If the building is sold, or ceases to be
business-use property, during the 5-year
period after placed in service, recapture
occurs at a rate of 20% per year, including
the year of recapture.

•

If a partner sells all of her partnership
interest, or if a partner’s interest is reduced
by 33.33% or more of what it was when
the rehabilitated property was placed in
service, the percent reduction is treated as
a proportional disposition of the property.

Grants
•

If a grant is taxable (developer has control
over grant funds): the developer has basis;
the HTC can be claimed on expenditures
made with the grant funds.

•

If the grant is not taxable (i.e., National
Historic Preservation Act grants or
developer has no grant control): developer
has no basis; the HTC cannot be claimed on
expenditures made with the grant funds.

•

Grants received by corporate developers
are considered tax-exempt contributions
of capital by a non-shareholder: no eligible
basis and no HTC can be claimed on
expenditures made with the grant funds.

Application Process
Part 1: Certifies to the historic significance of
the building.
Part 2: National Park Service (“NPS”)
determines the qualification of the proposed
QRE work.
Part 3: Submitted after the project is complete
and certifies that the project is a “certified
rehabilitation.”

Claiming the Credit
•

The rehabilitation tax credit is available to
the person(s) and/or the entity that holds
title to the property, or to a master tenant
to whom the federal HTC is passed under
Internal Revenue Code regulations.
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Rev. Proc. 2014-12
Revenue Procedure 2014-12 is a safe harbor
which was in direct response to the holding in
Historic Boardwalk Hall, LLC v. Commissioner,
694 F.3rd 425 (3rd Cir 2012) (HBH case). In the
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HBH case, the 3rd U.S. Circuit Court of Appeals
denied the taxpayer the right to claim HTCs
on the basis that it was not a true partner in
the partnership through which HTCs pass. Id.
(finding that the investor partner lacked both
a meaningful downside risk and a meaningful
upside potential.)

•

Exit Structure: At the end of the 5-year
compliance period, the developer may not
have a call option. Rather, the investor may
have a put option, as long as the sales price
is less than the fair market value of the
investor’s partnership interest at the time
of exercise.

The safe-harbor rules of Rev. Proc. 2014-12
apply equally to project-level partnerships
and master- lease partnerships, in which the
developer has elected to pass the historic tax
credits through to a master tenant.

•

Bona Fide Investment: This factor has
four separate terms:
- Equity timing: An investor must contribute at least 20% of its total expected
equity prior to the placed-in-service date,
and at least 75% of the investor’s equity
must be fixed prior to the placed-in-service date. Typical equity adjusters based
on milestones are allowed but cannot
adjust the investor’s commitment by
more than 25 percent.
- Bona fide investment: The investor’s
interest must be a bona fide equity
investment with a reasonable anticipated value that is commensurate with the
investor’s overall percentage interest
in the partnership, separate from tax
attributes allocated by the partnership to
the investor, and that is not substantially
fixed in amount.
- Commensurate value: To have a commensurate value requires that the investor receive the cash and other economic
benefits—other than historic tax credits—on a basis equal to its percentage
interest. This requirement continues to
allow an investor’s interest in the partnership to be determined principally by
the amount of anticipated historic tax
credits to be allocated.
- Value impacts: An investor’s interest may
not be depressed through the use of developer fees, disproportionate distributions, preferred returns, leases or other
business terms that are not reasonable

Rev. Proc. 2014-12 is effective for HTCs (placed
in service) on or after 12-30-13.
The four key partnership structural provisions
required to take advantage of the safe harbor of
Rev. Proc. 2014-12 are as follows:
•

Minimum Partnership Interests:
developer of 1% and investor of 5%. Most
deals are structured with 1%/99%, which
may “flip” at the end of the five-year
compliance period to as low as 5 percent
of the investor’s initial 99 percent interest,
or to 4.95 percent.

•

Guarantees: The developer may:
- guarantee the investor against recapture
of historic tax credits for direct acts or
omissions that cause the partnership to
fail to qualify for historic tax credit (but
not against recapture based on an IRS
challenge of the partnership transaction
structure).
- provide unfunded completion, operating deficit, financial covenant breach
(but not minimum net worth covenant)
and/or environmental guarantees. Cash
reserves are allowed, as long as they
total no more than reasonably projected
12-month operating expenses.
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(and a sublease with a term not shorter
than the master lease is deemed unreasonable) relative to arm’s-length development transactions not using historic tax
credits. This is really the key requirement
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in Rev. Proc. 2014-12. This may likely
require third-party verification from
accountants or appraisers as a condition
to a tax opinion from legal counsel.
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NEW MARKET
TAX CREDITS
(NMTC)
by Steven A. Marshall

The New Market Tax Credit (“NMTC”) Program
was instituted as part of the Community
Renewal Tax Relief Act of 2000. This Federal
tax credit program is unique because unlike
other low income community tax programs that
address purely housing issues, this tax credit
is aimed at businesses. The NMTC Program is
designed to bring new investment capital to low
income communities over a seven-year period.
The source of capital is generated from lenders
and private investors. The goal of the program
is to provide a direct means to channel this
investment capital to businesses in low income
communities. The primary incentive offered
to investors is a credit against their Federal
income taxes equal to 39% over the seven-year
investment period.

New Markets Tax Credit in a nutshell:
CDEs must use substantially all of the proceeds
from QEIs to make QLICIs in QALICBs located
in LICs.

CDEs:
A CDE is a Community Development Entity is any
domestic, for-profit or not-for-profit corporation
or partnership formed and certified as such
by the Community Development Financial
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Institutions Fund (“CDFI”), which satisfies the
following two tests:
•

Primary Mission Test: The primary mission
of the CDE must be to serve, or provide
investment capital for, low-income
communities (“LICs”) or low income
persons (“LIPs”).

•

Accountability Test: The CDE must maintain
accountability to residents of LICs within
the CDE’s chosen service area through
their representation on CDE governing or
advisory boards by having at least 20% of
its members of its governing board or its
advisory board(s) being persons who are
representative of the LIC within its service
area. Service areas can be local, statewide
(or multi-states) or national.

QEIs:
•

A QEI is a Qualified Equity Investment in the
form of a cash investment by a taxpayer
for an equity interest in a CDE.

•

Substantially all (85%) of the QEI must be
used to make QLICIs within 12 months
after the date the QEI is made (the
“Substantially-All Test”).
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QLICIs:

services performed in the LIC). If no
employees, satisfied by 85% of
property usage.
- Collectibles (no more than 5% of QALICB
assets are collectibles).- Non-qualified
financial property (NQFP) (less than 5%
of QALICB’s property is attributable to
NQFP (essentially, cash and equivalents).

A QLICI is a Qualified Low Income Community
Investment, which includes either a loan to or
an equity investment in a QALICB. Invariably, it
is a loan.

QALICBs:
A QALICB is a Qualified Active Low Income
Community Business which satisfies the following
rules:
•

Qualified business: any business
enterprise except “Excluded Businesses”:
- the “sin businesses” (applicable also to
tenant businesses): country clubs, golf
courses, massage parlors, hot tub facility,
suntan facility, racetracks, gambling facilities (including casinos) and liquor stores;
- businesses holding intangibles for sale or
license;
- projects which are wholly residential
rental real estate projects (but mixeduse projects are allowed as long as the
residential component does not exceed
80% of overall revenues (80/20 test)).

•

Active business:
- the CDE must reasonably expect the
business will generate revenues within
three years after the QLICI is made.

•

Low Income Community business:
To be a QALICB, the business must also
satisfy the following five LIC tests:
- Gross income test (at least 50% revenue
generated in the LIC).
- Tangible property test (at least 40% of
asset use is in the LIC).
- Services test (at least 40% of employee

Low-Income Community (LIC):
A low-income community (“LIC”) is any
population census tract that:
•

has a poverty rate of at least 20%; or

•

if the tract is located outside of a
metropolitan area, the median family
income (“MFI”) does not exceed 80% of
statewide median family income; or

•

if the tract is located within a metropolitan
area, the MFI does not exceed 80% of the
greater of, (i) statewide median family
income, or (ii) the metropolitan median
family income.

The Secretary of the Treasury is given the
authorization to target areas for qualification
and designation as a LIC that might not
otherwise meet the above requirements by
satisfying the “targeted populations” rules
contained in revised Treasury Regulations. (See
also Notice 2006-60).50

Claiming the NMTC:
•

The NMTC is 39% times the QEI, taken over
7 years (5% in years 1-3 and 6% in years 4-7).

•

Tax basis is reduced by the amount of the
NMTC taken with respect to a QEI.

On June 30, 2006, the IRS and Treasury Department released Notice 2006-60, which announced that the NMTC regulations would be amended to
provide rules relating to how an entity meets the requirements to be a QALICB when its activities involve certain targeted populations under IRC
§ 45D(e)(2), Proposed Regulations were issued, but are not yet final, which follow the rules of Notice 2006-60. The CDFI also issued further
guidance through a FAQ document in September 2008 which provides some additional guidance. Final Regulations were issued by Treasury on
December 5, 2011. A QALICB must meet one of the following 3 tests to satisfy the Targeted Population rules: (a) Gross income: at least 50% is
derived from sales, rentals, services or other transactions with LIPS; (b) Employees: at least 40% of an entity’s employees are LIPs (determined at the
time of hire, even if the employee’s income [Family income standard applies] takes him/her out of LIP status during the 7 year credit period); or
(c) Ownership: at least 50% of ownership of the entity is owned by LIPs (determined at the time of the QLICI, even if the owner’s income takes him/
her out of LIP status during the 7 year credit period)

50 
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•

•

If a recapture event occurs during the
7-year compliance period, the tax credit is
recaptured back to year one.
A recapture event occurs when: (i) the
CDE ceases to be a qualified CDE; (ii) the
proceeds of the QEI cease to remain
QLICIs; or (iii) there is redemption of the
QEI investment without a reinvestment.
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Reinvestments:
Amounts received by a CDE in repayment
of capital, equity or principal with respect
to a QLICI in excess of the “SubstantiallyAll” test, must be reinvested by the CDE in
another QLICI no later than 12 months from
the date of receipt to continue to be treated
as continuously invested in a QLICI; except,
amounts so received during the seventh year of
the seven-year credit period do not have to be
reinvested by the CDE in a QLICI to be treated as
continuously invested in a QLICI.
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OTHER FEDERAL
CREDITS,
INCENTIVES AND
CLASSIFICATIONS
Work Opportunity Credit
The Work Opportunity Credit is a Federal tax
credit available to employers as an incentive to
hire certain groups of employees. These credits
are not conditioned on an employer’s presence
in an Empowerment Zone nor are most of the
qualifying employees required to live in the
Empowerment Zone. In certain circumstances,
successor employers may claim a pro-rated
portion of this credit for employees hired by a
previous employer. However, the definition of
“successor employer” appears to be limited to
situations where an asset purchase has taken
place, rather than a merger.
Despite the fact that this credit is relatively
easy to access, it only applies to individuals
who begin work on or after before January 1,
2015 and on or before August 31, 2016.51 It is
extremely important to note that under the
current structure, these credits may only be
secured where employees are properly certified
prior to, in conjunction with or immediately after

being hired. (See IRS Form 8850.) Additionally,
wages claimed for either of these credits may
not be used to claim the Empowerment Zone
Employment Credit.

Overview
The Work Opportunity Credit provides an
incentive to hire individuals from groups that
have high unemployment rates or other special
employment needs. Employers may claim a
credit for “qualified first year wages” to targeted
groups of employees, including certain lowincome workers, veterans, long-term family
assistance recipients, ex-felons and others. The
qualified first year wages must be paid within
the first year worked and each employee must
be certified within a targeted group prior to,
in conjunction with or immediately after being
hired. The amount of credit available is 40% of
the first $6,000.00 of wages paid to employees
working more than 400 hours, or a maximum

While the legislative authority for the Work Opportunity Credit has expired, Congress may retroactively reauthorize the credit back to the date
of expiration (as it has done in the past). Therefore, employers should continue to submit applications for Working Opportunity Credits to State
Workforce Agencies in anticipation of this retroactive reauthorization.

51 
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amount of $2,400.00. Employees working
between 120 and 400 hours may earn a 25%
credit, or a maximum amount of $1,500.00.
Additionally, the Small Business and Work
Opportunity Tax Credit Act expanded the
definitions of certain targeted groups. The
qualified veterans group was expanded to
include veterans entitled to compensation for a
service-connected disability and who, during the
one-year period ending on the hiring date, were
(a) discharged or released from active duty in
the U.S. Armed Forces or (b) unemployed for a
period or periods totaling at least 6 months. The
maximum amount of first-year wages taken into
account for these disabled veterans is $12,000
(for veterans discharged or released from active
duty) and $14,000 (for veterans unemployed
at least 6 months). Additionally, the high-risk
youth group has been renamed “designated
community residents” and was expanded to
include individuals who are at least age 18 but
not yet age 40. In addition, residents of rural
renewal counties have been added to this
group. (See Instructions for Form 8850.)

Furthermore, the Protecting Americans from
Tax Hikes Act of 2015 (the “PATH Act”) expanded
the group of “targeted individuals” to include
qualified long-term unemployment recipients
(as defined in § 51(d)(15) of the Internal Revenue
Code) and extended the WOTC through
December 31, 2019. Employers who hire these
targeted employees on or after January 1, 2016,
and on or before August 31, 2016, may be
eligible to receive a tax credit.52

Vow to Hire Heroes Act
The VOW to Hire Heroes Act of 2011 (the “Act”)
provides an expanded Work Opportunity Credit
to businesses that hire eligible unemployed
veterans. The Act enables employers, including
qualified tax-exempt organizations, to claim
the credit for qualified veterans who begin work
on or after November 22, 2011, and before
January 1, 201453 The credit may be claimed
against a qualified tax-exempt employer’s share
of social security tax by filing the Form 5884-C.

Hubzone Classifications
The Small Business Reauthorization Act of
1997 created the HUBZone Empowerment
Contracting Program in order to “provide
Federal contracting assistance for qualified
SBCs located in historically underutilized
business zones in an effort to increase
employment opportunities, investment and
economic development in such areas.” (13
C.F.R. §126.100.) A “HUBZone” is a Historically
Underutilized Business Zone. In order to
qualify as a HUBZone Small Business Concern
(“HUBZone SBC”), a business must: (1) qualify
as a small business under the applicable Small

Business Administration (“SBA”) regulations,
(2) be at least 51% unconditionally and directly
owned and controlled by US citizens, (3)
maintain its principal office in a HUBZone,
and (4) maintain a workforce, at least 35%
of which reside in a HUBZone. HUBZones
include qualified census tracts, qualified nonmetropolitan counties with median household
incomes of less than 80% of the State median
household income or with an unemployment
rate of at least 140% of the statewide average
or the national average, whichever is less,
and lands within the boundaries of Federally

Note that the time frame within which hired workers are eligible is one year shorter for long-term unemployment recipients than for other “targeted
individuals.”

52 

As noted in the previous footnote, an employer should continue to apply for these credits despite the fact that the legislative authority for these
credits has, at the time this section was written, expired.
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recognized Indian reservations. In order to
be awarded contracts under the program,
a HUBZone SBC must first be certified by
the SBA. (The application can be completed
online at www.sba.gov.) The Small Business
Reauthorization Act set goals for HUBZone
Federal prime contract awards to small
businesses at three percent of the total
contracting activities.

may receive: (1) set-aside contracts, (2) sole
source HUBZone contracts, and (3) full and
open competition contracts.
Entities who receive Federal grant moneys
to complete a project in a HUBZone should
be aware that they may be required to hire
HUBZone SBCs or other federally preferred
businesses as a certain percentage of the
employed contractors.

The following represents a non-exclusive list of
the types of contracts eligible HUBZone SBCs

Eb-5 Direct Foreign Investment - Regional Centers
Two main objectives of the fifth employmentbased preference (EB-5) visa foreign investor
program are:
(1) to encourage foreign investments into
a U.S. commercial enterprise and (2) to
create American jobs. By making a qualified
investment (either $500,000 or $1.0 million
depending on the specifics of the investment
area) and under other terms, a qualified
foreign investor can receive a permanent visa
for themselves, their spouse and unmarried
children under 21-years old.
EB-5 investments can be made directly by an
individual or through a designated Regional
Center. A Regional Center is a private enterprise
or corporation or a regional government agency
with a targeted investment program within a
defined geographic area. The Regional Center
can pool individual investments and invest in
particular projects. In contrast to individual
EB-5 investments, Regional Center projects can
receive credit for indirect as well as direct job
creation. Currently, in New York state, there
are twenty-four (24) Regional Centers, each
servicing different geographic areas in NYS and
different approved North America Industry
Classification Systems (NAICS)/industries.
Further detail and contact information for each
regional center can be found at
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www.uscis.gov/working-united-states/
permanent-workers/employment-basedimmigration-fifth-preference-eb-5/immigrantinvestor-regional-centers.
To the business owner/developer, EB-5
funding is often a lower cost form of capital
than alternatives because investor demand
for return on their investment is often lower
for EB-5 capital than other sources of capital.
In addition, securing EB-5 capital increases the
overall liquidity of a business project which, in
turn, reduces the costs of acquiring capital from
other sources.
If an investor decides to invest through a
Regional Center, they are relieved of both the
need to manage the business and of the job
creation requirement; instead the Regional
Center runs the project and is held responsible
for creating ten (either direct or indirect) jobs
per investor over two years. The foreign investor
would not have to play an active role in the
business, nor would they have to have any direct
role in managing the investment. The investor
receives conditional permanent resident status
(a “green card”) during the investment phase,
and then applies for full unconditional status
upon proof that the investment was made and
at least ten jobs were created.
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Each Regional Center has their specific targeted
investment areas. For example, some Centers
are solely interested in Retail investments/
tourism-related projects or manufacturing.
Other Centers are only interested in real-estate
related projects. The EB-5 program presents
a potentially significant source of alternative
investment for certain American businesses.

In addition to the EB-5 programs, foreign
investors in U.S. enterprises have been
accommodated under the E visa “Treaty
Investor” program and the L-1 “Intracompany
Transferee” option, neither of which require the
investor to meet a minimum investment or job
creation threshold.

Low-Income Housing Tax Credit (LIHTC)
LIHTC Basics
The Low Income Housing Tax Credit (LIHTC)
Program is an indirect Federal subsidy used to
finance the development of affordable rental
housing for low-income households. The LIHTC
is codified in Section 42 of the Internal Revenue
Code, enacted in 1986. Federal housing tax
credits are awarded to developers of qualified
projects. Developers then sell these credits
to investors to raise equity capital for their
projects, which reduces the debt that the
developer would otherwise have to borrow.
Because the debt is lower, a tax credit property
can in turn offer lower, more affordable rents.
Provided the property maintains compliance
with the program requirements, investors
receive a dollar-for-dollar credit against their
Federal tax liability each year over a period of
10 years. The amount of the annual credit is
based on the amount invested in the affordable
housing project.

Basic Eligibility Requirements
To be eligible for consideration under the LIHTC
Program, a proposed project must satisfy the
following 4 basic requirements:
1. Residential Rental Property: The LIHTC
program requires that a project be a new
construction or that rehabilitation be
performed, if the developer is acquiring
an existing building. Tax credits may be
earned on the acquisition of an existing
development provided the owner meets the
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10-year previous ownership rule. This rule
states that the property to be acquired must
not have changed ownership and been
placed in service during a 10-year period
prior to the acquisition. A building that has
not been used in 10 or more years can claim
the acquisition credit even if its ownership
has changed, given that it has not been
placed in service during that period.
2. Occupancy Threshold Requirements:
Projects eligible for housing tax credits
must meet low- income occupancy
threshold requirements. Project owners
may elect one of the following two
thresholds:
- 20-50 Rule: At least 20% of the units
must be rent restricted and occupied by
households with incomes at or below
50% of the HUD-determined area median income (adjusted for household size)
- 40-60 Rule: At least 40% of the units
must be rent restricted and occupied by
households with incomes at or below
60% of the HUD-determined area median income (adjusted for household size).
State QAPs typically encourage applicants to provide more than the minimum number of affordable units, and to
provide greater than the minimum level
of affordability. Moreover, credits are
available only for the affordable units.
3. Rent Limit Restrictions: The rent for
each unit is established so that tenant
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monthly housing costs, including a utility
allowance, do not exceed the applicable
LIHTC rent limit. These limits are based on
a percentage of area median income, as
adjusted by unit size. Also, rents cannot
exceed local market limits. However, the
LIHTC Program restricts only the portion
of the rent paid by the tenant, not the total
rent. As a result, certain rental assistance
programs can be used to raise the total rent
above the LIHTC rent limit. For example,
project-based Section 8 contract rents can
exceed the LIHTC limit, but tenant-based
Section 8 contract rents cannot.
4. Affordability Requirements: The
LIHTC program requires a minimum
affordability period of 30 years (i.e., a 15year compliance period and subsequent
15-year extended use period). Some states
require a longer affordability period for
all LIHTC properties, and other states may
negotiate longer affordability periods on
a property-specific basis. Tenant incomes
are recertified annually to ensure their
continued eligibility. The allocating agency
is responsible for monitoring compliance
with the provisions during the affordability
period and must report the results of
monitoring to the IRS.

LIHTC Rates
There are two tax credit rates: 9% and 4%:
1. 9% credit rate. New construction and
substantial rehabilitation projects that
are not otherwise subsidized by the
Federal government earn credits at a rate
of approximately 9% of qualified basis,
each year for a 10-year period. For this
purpose, substantial rehabilitation means
rehabilitation with a cost at least equal
to the minimums established by LIHTC
regulations. “Federal funds,” as defined in
the LIHTC regulations, includes a loan or
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obligation of “Federal funds” where the
interest rate on the loan or obligation is
less than the prevailing Treasury interest
rate. Thus, if HOME funds are loaned to the
project at or above the Applicable Federal
Rate, they are not treated as “Federal
funds” for LIHTC purposes.
2. 4% credit rate. The 4% rate applies to
(i) acquisition of eligible, existing buildings,
(ii) Federally subsidized new construction
or rehabilitation projects, and (iii) all eligible
basis in projects that are financed through
the issuance of volume-cap multi-family
tax-exempt bonds (the associated LIHTCs
are sometimes called “as of right” credits
because they are automatically attached to
the volume-cap bonds).
The 4% and 9% credit rates are
approximations of the actual rates. The
exact credit rates are published monthly
by the Treasury Department to reflect
changes in their market interest rates.
Each LIHTC project locks in a tax credit rate
at the time the allocating agency makes
a binding commitment or at the time the
project is placed in service (the developer
chooses which time to lock the rate).

Calculating Qualified Basis
There are four steps involved in calculating the
qualified basis:
Step 1: Determine Eligible Basis. Eligible basis
is the amount of all depreciable development
costs that may be included in the calculation
of housing tax credits. Eligible depreciable
costs include all hard costs (i.e., construction
costs), and most depreciable soft costs (i.e.,
architectural and engineering costs, soil tests,
and utility connection fees). Excluded costs
include acquisition costs for land; permanent
financing costs; reserve deposits. Note that
federal grants reduce eligible basis.
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Step 2: Determine Applicable Fraction.
The applicable fraction is the lower of two
percentages: (i) the percentage of affordable
units to total units, and (ii) the percentage of
square feet in the affordable units to the total
square feet in the project.. At the time each
building is first occupied (“placed in service”),
the developer and IRS establish a minimum
Applicable Fraction for that building that
the developer must maintain for the entire
affordability period.
Step 3: Determine Qualified Basis. Qualified
basis is the product of eligible basis, times the
applicable fraction, and refers to the dollar
amount that is eligible for housing tax credits.
Step 4: Basis Boost Adjustment. If the
development is located in a HUD-designated
high cost area (HCA), the state allocating agency
may award up to 30% additional LIHTCs. These
areas include both Qualified Census Tracts
(QCTs) and Difficult Development Areas (DDAs).

Syndication
Developers may claim housing tax credits
directly, but most monetize the tax credits to
raise equity capital for their housing project. The
developer can sell the tax credits either
(i) directly to an investor; or (ii) to a syndicator,
who assembles a group of investors and acts
as their representative. The credit investor
becomes an equity owner in the property
ownership entity (typically, either a limited
partnership or a limited liability company, in
which the credit investor holds (typically) a
99% non-managing investor member equity
interest. The developer-sponsor entity holds
the 1% general (managing) member interest).
The partnership (or operating) agreement
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address, among other terms, the allocation and
distributions of profits, losses and LIHTCs.

Allocating Housing Tax Credits
Each year, the IRS allocates housing tax credits
to designated state agencies-typically state
housing finance agencies - which in turn award
the credits to developers of qualified projects.
Each state is limited to a total annual housing
tax credit allocation of $1.75 per resident, with
only the first year of the 10 years of tax credits
counting against the allocation. Beginning in
2003, this limit is to be adjusted for inflation.
States allocate housing tax credits through a
competitive process. The state allocating agency
must develop a Qualified Allocation Plan (QAP)
for allocating the credits consistent with the
state’s Consolidated Plan. Federal law requires
that the allocation plan give priority to projects
that (a) serve the lowest income families; and
(b) are structured to remain affordable for the
longest period of time. Federal law also requires
that 10 percent of each state’s annual housing
tax credit allocation be set aside for projects
owned by nonprofit organizations. The credit
amount for a project is calculated based on
the costs of development and the number of
qualified low-income units, and cannot exceed
the amount needed to make the project
feasible. A State has two years to award housing
tax credits to projects. Tax credits not awarded
in a year may be carried forward to the next
year. If a state is unable to use its tax credits
over a two-year period, they are returned to a
national pool for re-allocation. If a state awards
tax credits to a project that is not completed and
the tax credits are returned, the state has an
additional two years to award the tax credits to
another project within that state.
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Example: The Value of Housing Tax Credits
A developer proposes to use LIHTCs to construct 70 units of low-income rental units. No other Federal
funds will be used, so the project is entitled to the 9% credit. The development will not be located in a
HCT, so no basis boost is allowed. 40% of the units and 40% of the square footage will be set-aside for
income- and rent-restricted households. The total development costs for the project is as follows:
Land acquisition

1,000,000

Construction

3,400,000

Architectural

500,000

Eligible soft costs

100,000

Total

5,000,000

The amount of LIHTC equity that could be generated from this project is calculated as follows: Eligible
Basis =
$4,000,000 (Total Development Costs - Land Cost)
Qualified Basis =
$1,600,000 (Eligible Basis x Applicable Fraction: $4,000,000 x 40%)
Annual Credit =
$144,000 ($1,600,000 x 9% Credit Rate)
Total Amount of Housing Tax Credits = $1,440,000 ($144,000 x 10 years)
Credit equity will equal $1,440,000, times the per credit pricing negotiated between the developer and
the credit investor.

Credit Recapture
LIHTCs are earned over 15 years and claimed
over 10 years; accordingly, there is a portion of
the credits being claimed in years 1-10 that has
not yet been earned (the accelerated portion
of the credits). If a recapture event occurs, the
accelerated credits would be lost in an amount
proportional to the percentage of the property
failing to operate as planned. Recapture occurs
either through a (i) disposition of the building,
(ii) a decrease in the qualified basis of a building
from one year to the next [this occurs through a
decrease in the applicable fraction of a building
(affordable units or affordable square footage,
whichever is lesser) to total number of units or
total project square footage], or (iii) a decrease
in eligible basis (most typically the result of a
casualty loss).
1. Disposition: The sale of an LIHTC property
to a new owner can trigger recapture of the
credits previously claimed by the original
owner. BUT if it is reasonably expected that
the building will continue to be operated by
the new owner as a low-income building for
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the remaining compliance period, there is
no recapture of previously claimed credits.
2. Qualified basis reduction: A decrease in
the applicable fraction of a building occurs
when previously qualified units no longer
qualify for the program. BUT, owners and
operators of low-income housing projects
on which a credit has been claimed must
correct any noncompliance with the setaside requirement or with a reduction in
qualified basis within a reasonable period
after the noncompliance is discovered or
reasonably should have been discovered.
If any noncompliance is corrected within a
reasonable period, there is no recapture.
Note that recapture caused by a decrease
in applicable fraction recaptures only
the portion of credit associated with the
change in applicable fraction. If the building
had a change in applicable fraction from
100 percent to 50 percent, only half of the
total potential cumulative recapture with
interest would apply.
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3. Decrease in eligible basis: A decrease
in eligible basis typically occurs due to
a casualty loss of some kind - a fire or
other damage to some or all of the units
in a building can cause a reduction of
the basis of the building and can cause
recapture of tax credits associated with the
reduction of the basis. but the owner has
an opportunity to restore the property and
avoid recapture if the damage is repaired
within a reasonable time period not to
exceed 2 years from the close of the year
that the casualty loss occurred. If the loss
is not restored by then, credits cannot
be claimed for that year, but there is no
recapture of credits previously claimed.
4. The Recapture Cost: In years 1 through
10, two-thirds of the total credit amount
claimed have been earned and one-third

of the total credit amount claimed has the
potential for recapture. In years 11 through
15, the potential for recapture decreases
by one-fifth of the total accelerated
credit amount claimed until, at the end
of year 15, the potential for recapture is
zero. Interest accumulates on recapture
amounts from the due date of the tax
return on which the credits were claimed.
The interest rates charged by the IRS
vary depending on the type of taxpayer
claiming the credits.
Below is an example of a building with a
total credit allocation of $10 million ($1 million
annually). To the last column must be added
interest determined by the IRS, which
would significantly increase the potential
recapture amount.

Year

Credits Taken

Credits Earned

Cumulative Taken

Cumulative Earned

Potential
Recapture

1

$1,000,000

$666,667

$1,000,000

$666,667

$333,333

2

$1,000,000

$666,667

$2,000,000

$1,333,333

$666,667

3

$1,000,000

$666,667

$3,000,000

$2,000,000

$1,000,000

4

$1,000,000

$666,667

$4,000,000

$2,666,667

$1,333,333

5

$1,000,000

$666,667

$5,000,000

$3,333,333

$1,666,667

6

$1,000,000

$666,667

$6,000,000

$4,000,000

$2,000,000

7

$1,000,000

$666,667

$7,000,000

$4,666,667

$2,333,333

8

$1,000,000

$666,667

$8,000,000

$5,333,333

$2,666,667

9

$1,000,000

$666,667

$9,000,000

$6,000,000

$3,000,000

10

$1,000,000

$666,667

$10,000,000

$6,666,667

$3,333,333

11

$-

$666,667

$10,000,000

$7,333,333

$2,666,667

12

$-

$666,667

$10,000,000

$8,000,000

$2,000,000

13

$-

$666,667

$10,000,000

$8,666,667

$1,333,333

14

$-

$666,667

$10,000,000

$9,333,333

$666,667

15

$-

$666,667

$10,000,000

$10,000,000

$0
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Qualified Energy Conservation Bonds (QECBS)
Qualified Energy Conservation Bonds (“QECBs”)
were initially authorized under the Energy
Improvement and Extension Act of 2008 and
the provisions were amended by the American
Recovery and Reinvestment Tax Act of 2009.
A total of $3.2 billion is available for qualified
energy conservation bonds, which are a new
category of tax credit bonds that can be used
to finance government initiatives designed to
reduce greenhouse gas emissions. The $3.2
billion will be allocated to states, municipalities
and tribal governments, and a portion of the
allocation may be issued as private activity bonds.

Sinking Fund. A reserve/sinking fund expected
to be used to repay QECBs is not subject to
arbitrage limitations if (i) it is funded no faster
than equal annual installments, (ii) it is funded
such that it is not expected to exceed the amount
necessary to repay the bonds, and (iii) it is
invested at a yield no greater than the permitted
sinking fund yield.54 A reserve/sinking fund may
not be financed with proceeds of the QECBs.

Type of Debt. A QECB is a tax credit bond.
Issuers repay principal on a regular schedule,
but generally do not pay interest. Instead,
the holder of a QECB receives a federal tax
credit in lieu of interest. The tax credit may be
applied against the bond holder’s regular and
alternative minimum tax liability. The tax credit
amount is treated as taxable interest income
to the holder of the bonds. For example, if the
tax credit amount is $100 and the holder is in
the 35% tax bracket, the credit provides a $65
benefit to the holder.

Qualified Borrowers. There is no concept of
“qualified borrower” in the QECB legislation
(as opposed to the Clean Renewable Energy
Bond legislation). QECBs may be private activity
bonds and finance certain projects owned or
used by private entities, with certain restrictions
described below.

Amount of Tax Credit. The credit rate is 70%
of the rate set by the Treasury for qualified tax
credit bonds. In theory, QECBs could provide a
borrower with a 0% interest rate, but it is likely
that purchasers will require a discount on the
QECB or a supplemental interest payment. Any
supplemental interest earned on a QECB is
federally taxable.
Maturity and Payments. Each month, the
Treasury sets the maximum maturity for
QECBs priced during that month. There are
no legal requirements relating to amortization
of the QECBs. Payments can be structured by
the parties.

54

Qualified Issuers. States and local
governments, including Indian Tribal
Governments are authorized to issue QECBs.

Qualified projects. 100% of the available
project proceeds of QECBs must be used for
one of the following qualified conservation
purposes:
1. capital expenditures incurred for purposes
of: (i) reducing energy consumption
in publicly owned buildings by at least
20%; (ii) implementing green community
programs (including the use of loans,
grants, or other repayment mechanisms
to implement such programs); (iii) rural
development involving the production of
electricity from renewable energy sources;
or (iv) any facility eligible for the production
tax credit under Section 45 (other than
Indian coal and refined coal production
facilities); or
2. expenditures with respect to facilities
or grants that support research in the

The permitted sinking fund yield is set by the Treasury and can be found on-line at www.treasurydirect.gov/GA-SL/SLGS/selectQTCDate.htm)
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development of cellulosic ethanol or
other nonfossil fuels, technologies for
the capture and sequestration of carbon
dioxide produced through the use of fossil
fuels, increasing the efficiency of existing
technologies for producing nonfossil
fuels, automobile battery technologies
and other technologies to reduce fossil
fuel consumption in transportation, and
technologies to reduce energy use in
buildings; or
3. mass commuting facilities and related
facilities that reduce the consumption of
energy, including expenditures to reduce
pollution from vehicles used for mass
commuting; or
4. demonstration projects designed to
promote the commercialization of green
building technology, conversion of
agricultural waste for use in the production
of fuel or otherwise, advanced battery
manufacturing technologies, technologies
to reduce peak use of electricity and
technologies for the capture and
sequestration of carbon dioxide emitted
from combusting fossil fuels in order to
produce electricity; or
5. public education campaigns to promote
energy efficiency.

Costs of Issuance. Costs of issuance to be paid
from QECB proceeds are limited to 2% of the
QECB proceeds. If issuance costs are higher,
issuers or end borrowers may need to fund the
costs of issuance from other sources.
Allocations. Allocations of QECBs have been
made to the states based on each state’s
proportional population as compared to the
population of the United States. New York
state’s allocation is $202,200,000, which is
automatically sub-allocated to counties and
large municipalities that have a population
of 100,000 or more. Large Indian tribal
governments are also eligible to receive
allocations based on population.
Private Activity Bonds. Up to 30% of each
state or large local government allocation may
be issued as private activity bonds, where
the proceeds of the QECBs are loaned to
nongovernmental entities and used for energy
conservation improvements on privately owned
property. Private activity bonds may only be
issued to finance capital expenditures. However,
the statute states that bonds issued to provide
loans, grants or other repayment mechanisms
for capital expenditures to implement green
community programs will not be treated as
private activity bonds for purposes of the
allocation provisions.

Property Assessed Clean Energy (PACE)
In November 2009, New York state passed
enabling legislation for Property Assessed
Clean Energy (“PACE”). The statute allows
municipalities to grant loans to building owners
using federal grant assistance or municipal
bonds backed by a federal loan guarantee. The
intent of the program is to promote improved
energy efficiency in buildings as well as on-site
power generation from alternative or renewable
sources. PACE programs access a new source
of up-front financing: proceeds of municipal
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bonds for residential and commercial building
owners alike, with repayment coming from local
property tax assessments over an extended
period. The elimination of up-front capital raising
by the owner and the use of deductible property
tax payments that may be passed through to
tenants make the PACE approach of particular
interest to commercial property owners.
Repayment of PACE loans come from an annual
assessment on an owner’s property tax bill for
a term of years to be determined by the local or
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state government, typically 15 to 20 years, and
interest on the loan is likely to accrue at belowmarket rates available to government agencies.
The funding agency receives a senior tax lien on
the real property benefited by the loan, rather
than just a lien on the renewable energy system
or energy-efficiency improvements. This feature,
potentially of concern to pre-existing lenders, is
often accompanied by certain limitations on the
amount of the lien relative to value or through
some other mechanism designed to address
lender concerns, particularly in the single family
residential market. The decades-long term for
repayment of PACE loans, coupled with savings
from lower energy bills, allows for positive cash
flow on renewable energy systems and energy
retrofits. In addition, recipients of PACE loans
may be eligible for certain other tax benefits such
as being able to deduct the interest portion of
the repayments and claiming federal income tax
credits for the cost of renewable energy facilities.
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The utility and availability of PACE programs
remain seriously in doubt. In July 2010, the
Federal Housing Finance Agency (which
oversees Fannie Mae and Freddie Mac) issued
a statement that directed Fannie and Freddie
not to underwrite mortgage loans for properties
with a PACE assessment. It further directed
mortgage lenders to tighten lending standards
in communities with PACE programs. The
FHFA actions were prompted by two principal
concerns:
1. PACE benefits do not meet a valid public
purpose; and
2. PACE program defaults raise concerns with
regard to the safety and soundness of the
mortgage industry.
As of the date of this handbook, the FHFA’s
position has remained consistent.
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AMERICAN RECOVERY
AND REINVESTMENT
ACT AND HIRING
INCENTIVES
TO RESTORE
EMPLOYMENT ACT
This section discusses the key provisions of the
American Recovery and Reinvestment Act of
2009 (“ARRA”), the Hiring Incentives to Restore
Employment (“HIRE”) Act of 2010, the Tax Relief,
Unemployment Insurance Reauthorization
and Job Creation Act of 2010 (“Extenders Act”),

the Bipartisan Budget Act of 2013 (“Bipartisan
Budget Act”), the Tax Increase Prevention Act
of 2014 (“Tax Increase Prevention Act”) and the
Internal Revenue Service guidance issued to
date dealing with qualified tax credit bonds.

Expansion of Qualified Tax Credit Bonds
ARRA extended and expanded the legislative
authority for several existing types of qualified
tax credit bonds (qualified zone academy
bonds, new clean renewable energy bonds,

and qualified energy conservation bonds) and
created a new type of qualified tax credit bonds
called qualified school construction bonds.

General Rules Applicable to All Qualified Tax Credit Bonds
A qualified tax credit bond is a type of taxable
bond that entitles the bondholder as of each
quarterly credit allowance date (March 15th,
June 15th, September 15th and December 15th)

Available at HarrisBeach.com

© 2017 Harris Beach PLLC, all rights reserved.
800-685-1429

to a tax credit equal to 25% of the annual credit
determined for that bond. The annual credit
is established by multiplying the applicable
credit rate for the bond by its outstanding face
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amount. The “credit rate” is determined by the
Secretary of the Treasury on the date the bonds
are initially sold. For some types of qualified
tax credit bonds the credit rate is equal to the
rate that will permit the bonds to be sold at
par without any interest cost to the issuer, thus
resulting in the issuer receiving a 100% interest
subsidy from the federal government. For other
types of qualified tax credit bonds the credit
rate is only 70% of the rate that would allow
the bonds to be sold at par with a zero interest
cost to the issuer, thus resulting in only a 70%
interest subsidy to the issuer. The credit rate is
determined based on general assumptions as to
the credit quality of different classes of issuers,
and may take into account general market yield
indexes and credit ratings. The credit rate is
published daily by the Bureau of the Public debt
on its Treasury Direct website (treasurydirect.
gov/govt/rates/rates_irstcb.htm).
The tax credit received by the holders of qualified
tax credit bonds may be taken against both the
ordinary federal income tax and the alternative
minimum tax. The amount of the tax credit is
included in gross income as interest income.
In order to constitute a qualified tax credit bond,
the issuer must reasonably expect as of the issue
date that 100% of the “available project proceeds”
of the bonds will be spent on qualifying projects
(determined by type of qualified tax credit bond)
within 3 years of the date of issuance. “Available
project proceeds” are the sale proceeds of the
bonds less costs of issuance (not to exceed 2%)
plus interest earnings on the sale proceeds. In
the event all of the available project proceeds are
not spent within 3 years, the bonds will still be
considered qualified tax credit bonds if the issuer
applies the unspent proceeds within 90 days to
redeem bonds.
The proceeds of qualified tax credit bonds may
be applied to reimburse a prior expenditure,
provided the original expenditure was paid after
the date on which the issuer received a volume
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cap allocation with respect to the bond issue,
and provided (i) that prior to the payment of
the original expenditure the issuer declared its
intent to reimburse the expenditure with the
proceeds of a qualified tax credit bond, (ii) not
later than 60 days after payment of the original
expenditure, the issuer adopts an official intent
to reimburse the original expenditure with
such proceeds, and (iii) reimbursement is made
within 18 months of the date of the original
expenditure.
The maturity date of qualified tax credit bonds
is the date determined by the Secretary of the
Treasury that results in the present value of the
obligation to repay the principal of the bonds
being equal to 50% of the face amount of the
bonds, using as a discount rate the average
annual interest rate on tax-exempt bonds with
maturities of 10 years or more that are issued
during the month the qualified tax credit bonds
are issued. Maturities of tax credit bonds have
generally varied between 13 and 16 years.
The HIRE Act authorized issuers of certain types
of qualified tax credit bonds to elect to issue
these bonds as direct payment subsidy bonds
rather than as tax credit bonds These type of
bonds (“Direct Payment Tax Credit Bonds”)
are taxable interest bearing bonds on which
the issuer of the bonds is entitled to federal
subsidy payments equal to 100% or 70% in the
case of new clean renewable energy bonds
and qualified energy conservation bonds of the
lesser of (i) the interest payable on the bonds,
or (ii) the interest that would be payable if the
bonds accrued interest at the applicable credit
rate in effect for tax credit bonds on the date
the bonds are sold. Examples of Direct Payment
Tax Credit Bonds include: (i) qualified new clean
energy bonds, (ii) qualified energy conservation
bonds, (iii) qualified zone academy bonds and
(iv) qualified school construction bonds. All of the
programmatic and expenditure requirements for
each type of Direct Payment Tax Credit Bond are
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the same as the true tax-credit version of such
bond (as discussed below).
In order to request a federal subsidy payment
with respect to the interest payable on a Direct
Payment Tax Credit Bond on a particular
interest payment date, the issuer must file
Form 8038-CP. The payment procedure varies
depending on whether the bonds are fixed
rate or variable rate. For fixed rate bonds,
the federal subsidy payment will be made on
a contemporaneous basis to the applicable
interest payment date, provided the Form 8038CP for such interest payment date is filed with
the IRS no later than 45 days and no earlier than
90 days prior to applicable interest payment
date. In the Form 8038-CP, the issuer can
designate that the payment be made directly
to the trustee or paying agent for the bonds.
For variable rate bonds, the federal subsidy
payments will be made on a reimbursement

basis only. The issuer must aggregate all federal
subsidy payments on a quarterly basis and file
for reimbursement in arrears for interest paid
during the quarter. In the case of a variable
rate issue, the due date for filing the Form
8038-CP is the 45th day after the last interest
payment date within the quarterly period for
which reimbursement is requested. The Form
8038-CP has to be signed by the Issuer, even if
the payment is to be made to the bond trustee.
Subsidy payments can be made on a direct
deposit basis to an account designed by the
Issuer in the Form 8038-CP.
Readers should note the effect of the Bipartisan
Budget Act on Direct Payment Tax Credit Bond
subsidies. For fiscal year 2015 (which ends on
September 30, 2015), the direct-pay subsidy for
Direct Payment Tax Credit Bonds is subject to a
7.3% reduction.

Qualified School Construction Bonds
ARRA created a new type of qualified tax credit
bond called “qualified school construction
bonds” (“QSCBs”). In order to qualify as QSCBs, a
bond issue had to satisfy three requirements:
(1) the “available project proceeds” (see
definition above) had to be used for
construction, rehabilitation or repair of a
public school facility, including the acquisition
of equipment to be used within the financed
facility or for the acquisition of land on which
the financed facility was constructed, (2) the
public school had to be located within the
jurisdiction of the state or local government
issuing the bonds, and (3) the issuer had
to designate the bonds as qualified school
construction bonds. Refunding bonds could not
be issued as QSCBs.
The national volume cap on QSCBs was $11
billion for each of the years 2009 and 2010.
Forty percent ($4.4 billion) of the national
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volume cap was to be allocated to certain
large school districts including the 100 school
districts with the highest number of children
from families below the poverty level and an
additional 25 school districts determined by the
Secretary of Education as being in particular
need of assistance (based upon low levels of
resources for school construction, a high level
of enrollment, and other factors as considered
by the Secretary of Education). The remaining
portion of the volume cap for each year (after
deducting certain special allocations to U.S.
possessions other than Puerto Rico) was to
be allocated among the states (which for this
purpose includes the District of Columbia
and all possessions of the U.S.) in the same
proportions that the states are allocated aid
under Section 1124 of the Elementary and
Secondary Education Act of 1965 for the most
recent prior fiscal year. Any unused portions of
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a state’s allocation could be carried forward to
the next year.
Of the total volume cap, New York state
received an allocation of $192 million for
reallocation to issuers within the State. In
addition, the only school districts in New York
that received a direct allocation of volume
cap were New York City ($699.872 million),
Buffalo City School District ($34.37 million) and
Rochester City School District ($29.535 million).

For 2010, New York state received an allocation
of $178.782 million, and direct allocations
were made to New York City ($664.01 million),
Buffalo City School District ($33.025 million) and
Rochester City School District ($28.376 million).
As of the date of this handbook, issuers can no
longer issue QSCBs. See 26 U.S.C. Sec. 54F(c)
Projects financed with QSCBs are subject to
Davis-Bacon prevailing wage rules.

Qualified Zone Academy Bonds
ARRA extended the authority to issue qualified
zone academy bonds (“QZABs”) through the
end of 2010 and increased the annual volume
cap on these types of bonds from $400 million
to $1.4 billion. The volume cap was allocated
among the states in accordance with their
respective populations that are below the
poverty line. New York’s 2009 QZAB volume cap
allocation was $90,020,000. New York’s 2010
QZAB volume cap allocation was $88,638,000.
QZABs could be used to finance, with respect
to qualifying schools or school programs, the
rehabilitation, repair and equipping of a public
school facilities, the development of course

materials, and the training of teachers and
other school personnel.
The Extenders Act provided for an additional
authorization of QZABs of $400 million for 2011.
QZABs issued under the 2011 volume cap were
not eligible to be issued as Direct Payment Tax
Credit Bonds. New York’s 2011 QZAB volume
cap allocation was $24,194,000.
On December 19, 2014, President Obama
enacted the Tax Increase Prevention Act, which
provides an annual volume cap for QZABs of
$400 million.
Projects financed with QZABs are subject to
Davis-Bacon prevailing wage rules.

New Clean Renewable Energy Bonds
ARRA increased the national limitation on New
Clean Renewable Energy Bonds (“New CREBs”)
from $800 million to $2.4 billion. The nationwide
limitation is to be allocated to qualifying projects
by the Secretary of the Treasury. New CREBs
can be issued to finance capital expenditures
incurred by a state or local governmental
body, a municipal utility, or cooperative electric
company with respect to “qualified renewable
energy facilities.” These include: wind facilities,
closed-loop biomass facilities, open-loop
biomass facilities, geothermal or solar energy
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facilities, small irrigation power facilities,
landfill gas facilities, trash burning electric
generation facilities, qualified hydropower
facilities, and marine and hydrokinetic
renewable energy facilities.
Projects financed with New CREBs are subject to
Davis-Bacon prevailing wage rules.
ARRA also provided for three additional types
of bonds to be issued in 2009 and 2010:
Build America Bonds (“BABs”), Recovery Zone
Economic Development Bonds and Recovery
Federal Incentives 135

Zone Facility Bonds. However, the authority
to issue these types of bonds expired on
December 31, 2010. As of the date of this
handbook, there are proposals in Congress to
extend the authority to issue BABs.
As created by ARRA, BABs were a special type of
taxable bond that could be issued for projects
that would otherwise qualify for financing with
tax-exempt governmental bonds. There were
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one of two tax benefits associated with BABs:
(1) bondholders would be provided with a tax
credit equal to 35 percent of the interest on the
bonds; or (2) the issuer could elect to receive a
subsidy payment from the federal government
equal to 35 percent of the interest on the bonds.
As noted above, as a result of the Bipartisan
Budget Act, any direct-pay subsidy for the 2015
fiscal year is subject to a 7.3% reduction.
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FOREIGN
TRADE ZONES
by Roberta Jordans

Foreign-Trade Zones (“FTZ”), sometimes referred
to as “Free-Trade Zones” or “Free Zones,”
are geographic areas administered by the
Foreign-Trade Zones Board (FTZB) under the
U.S. Department of Commerce and under the
supervision of the U.S. Customs and Border
Protection (“CBP”) that, once activated, are
considered outside CBP territory. These zones
allow both domestic and foreign merchandise
to receive the same Customs treatment as if it
were outside the commerce of the United States

(U.S.). The primary benefits to using an FTZ are
related to duties/tariffs, processing fees, and
certain regulatory requirements for products
entering the United States
Authority for establishing these facilities is
granted by the Foreign-Trade Zones Board
under the Foreign-Trade Zones Act of 1934, as
amended (19 U.S.C. 81a-81u). The Foreign-Trade
Zones Act is administered through two sets of
regulations, the FTZ Regulations (15 CFR
Part 400) and CBP Regulations (19 CFR Part 146).

Program Benefits
FTZs help businesses lower the cost of
international transactions. Three of the most
notable duty- related benefits of a FTZ include
duty deferral, duty inversion (when the duty rate
of the overall completed good is lower than the
duty rate of its parts), and duty elimination.
1. Duty Deferral
In general, payment of duties and excise
taxes on foreign merchandise admitted
to a zone will be deferred until the goods
are admitted from the FTZ and into U.S.
Customs territory. Merchandise may be
manufactured or changed in condition
while in the zone, subject to prior approval
from the FTZ Board. Manufacturing or
processing may substantially lower the
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duties paid on merchandise that enters
U.S. commerce. In addition, merchandise
or materials may be permanently stored,
destroyed, or exported, eliminating, in
most cases, the need to pay duties and
excise taxes. Companies may also import
its equipment into its FTZ and defer duty
until the equipment is used in production.
This allows companies to defer duty on the
imported equipment when installation and
training may take a significant amount of
time.
2. Duty Inversion
Duty inversion or inverted tariff results
when the duty rate for the finished item
is lower than the duty rate of its parts. If
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the item is manufactured within a FTZ,
U.S. importers can take advantage of
the inverted duty/tariff and keep the
manufacturing within the U.S. The use
of inverted tariff is predominantly used
by the electronics, automotive, chemical,
petroleum, pharmaceutical and aerospace
manufacturing industries. The benefit
allows manufacturers to produce a final
product at a lower duty rate than the
imported components whereby the
imported components are no longer
considered to be in their original form and
subject to the higher duty rate; duty is paid
at the lower rate of the final product.
3. Duty Elimination
Foreign-Trade Zone users can eliminate
U.S. duty altogether on items that are
ultimately exported from the FTZ to
locations outside of the United States. The
U.S. benefits from the value added to the
imported product through production or
manufacturing. Duty is also eliminated
on product that is destroyed or scrap,
and does not have a secondary market
in the United States. Scrap or waste
that is exported also benefits from duty
elimination in the same way that any
export for a FTZ does.
4. Logistical Benefits
Logistical benefits are another benefit
of operating within a FTZ. Merchandise
processing fees are reduced since zone
users can file a single customs entry and
pay a single fee per week rather than
multiple entries (and multiple fees) during
the course of the week. Those fees are
capped at $485 per week and can result
in significant savings for importers of high
value or high volume shipments.
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Foreign-Trade Zone users may also import
product into zone locations which may not
have met certain regulatory requirements.
Product may be awaiting approval, may be
subject to relabeling, or may require alterations
to meet certain regulatory standards in order
to be admitted into the United States. This
benefit may be helpful to a company awaiting
a regulatory approval but wants to have the
product ready for market. The company can
ship the unapproved inventory into a FTZ until
approval is given to admit the product into the
United States.
In most instances, imports subject to quota may
be retained within a Foreign-Trade Zone once
a quota has been reached allowing zone users
access to potentially discounted inputs and
the ability to admit merchandise as soon as a
new quota year starts. Additionally, except for
certain textiles, inputs subject to quota may be
manipulated or manufactured while in the zone
into a product not subject to a quota.
Other benefits of a FTZ include improved cash
flow and inventory management, elimination
of duties rejected or defective parts, automated
recordkeeping and document storage, and
lessened U.S. regulatory agency requirements
for re-export. FTZ warehouses also offer certain
advantages over bonded warehouses including
the ability to place both foreign and domestic
merchandise in the FTZ warehouse and no time
limitations for FTZ merchandise.
In New York state, there are 16 active FTZ
projects. Overall, there are about 250 general
purpose zones and 500 subzones currently
approved across the U.S. They must be within
or adjacent to a U.S. CBP port of entry. To learn
more about the benefits of operating within a
FTZ, see ia.ita.doc.gov.
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APPENDIX A:
STRAIGHT LEASE AND
TAX-EXEMPT BOND
TRANSACTIONS
Straight Lease Transaction

IDA
Fee Title
or
Leasehold
Interest
Lease Agreement
or Installment Sale
Agreement (with
nominal purchase
price ) PILOT

Mortgage/Security
Agreement
(non-Recourse)

Company

Bank

Note/Mortgage
Security Agreement
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Bond Transactions

IDA
Fee Title
or
Leasehold
Interest

Bond

Bondholders

Indenture/Mortgage
Security Agreement
(Non-Recourse)
Lease Agreement
or Installment Sale
Agreement (with
nominal purchase
price ) PILOT

Trustee

Mortgage/Security
Agreement

Company
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Mortgage/Security
Agreement
Guaranty/
Reimbursement
Agreement

Bank
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APPENDIX B:
SECTION 1411
OF THE NEW YORK
NOT-FOR-PROFIT
CORPORATION LAW
Section 1411. Local Development Corporations
Purposes.
This section shall provide an additional
and alternate method of incorporation or
reincorporation of not-for-profit corporations
for any of the purposes set forth in this
paragraph and shall not be deemed to alter,
impair or diminish the purposes, rights, powers
or privileges of any corporation heretofore
or hereafter incorporated under this section
or under the stock or business corporation
laws. Corporations may be incorporated or
reincorporated under this section as not-forprofit local development corporations operated
for the exclusively charitable or public purposes
of relieving and reducing unemployment,
promoting and providing for additional
and maximum employment, bettering and
maintaining job opportunities, instructing or
training individuals to improve or develop their
capabilities for such jobs, carrying on scientific
research for the purpose of aiding a community
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or geographical area by attracting new industry
to the community or area or by encouraging
the development of, or retention of, an industry
in the community or area, and lessening the
burdens of government and acting in the
public interest, and any one or more counties,
cities, towns or villages of the State, or any
combination thereof, or the New York job
development authority in exercising its power
under the public authorities law to encourage
the organization of local development
corporations, may cause such corporations to
be incorporated by public officers or private
individuals or reincorporated upon compliance
with the requirements of this section, and it is
hereby found, determined and declared that
in carrying out said purposes and in exercising
the powers conferred by paragraph (b) such
corporations will be performing an essential
governmental function.
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Type of corporation.
A local development corporation is a charitable
corporation under this chapter.

Powers.
In furtherance of its purposes set forth in
paragraph (a) but not for any other purposes,
a local development corporation incorporated
or reincorporated under this section shall
have the following powers: to construct,
acquire, rehabilitate and improve for use by
others industrial or manufacturing plants
in the territory in which its operations are
principally to be conducted, to assist financially
in such construction, acquisition, rehabilitation
and improvement, to maintain such plants
for others in such territory, to disseminate
information and furnish advice, technical
assistance and liaison with Federal, State
and local authorities with respect thereto,
to acquire by purchase, lease, gift, bequest,
devise or otherwise real or personal property
or interests therein, to borrow money and
to issue negotiable bonds, notes and other
obligations therefore, and notwithstanding
§ 510 (Disposition of all or substantially all
assets) without leave of the court, to sell,
lease, mortgage or otherwise dispose of or
encumber any such plants or any of its real
or personal property or any interest therein
upon such terms as it may determine and, in
connection with loans from the New York job
development authority, to enter into covenants
and agreements and to comply with all the
terms, conditions and provisions thereof, and
otherwise to carry out its corporate purposes
and to foster and encourage the location or
expansion of industrial or manufacturing plants
in the territory in which the operations of such
corporation are principally to be conducted,
provided, however, that no such corporation
shall attempt to influence legislation by
propaganda or otherwise, or participate or
intervene, directly or indirectly, in any political
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campaign on behalf of or in opposition to any
candidate for public office.

Purchase or lease of real property
owned by a county, city, town or village.
1. The local legislative body of a county,
city, town or village or, if there is a board
of estimate in a city, then the board of
estimate may by resolution determine
that specifically described real property
owned by the county, city, town or
village is not required for use by such
county, city, town or village and authorize
the county, city, town or village to sell
or lease such real property to a local
development corporation incorporated or
reincorporated under this article; provided,
however, that title to such land be not
declared inalienable as a forest preserve or
a parkland.
2. Notwithstanding the provisions of any
general, special or local law, charter or
ordinance to the contrary, such sale or
lease may be made without appraisal,
public notice, (except as provided in
subparagraph (4)) or public bidding
for such price or rental and upon such
terms as may be agreed upon between
the county, city, town or village and said
local development corporation; provided,
however, that in case of a lease, the term
may not exceed 99 years and provided,
further, that in cities having a population of
one million or more, no such sale or lease
shall be made without the approval of a
majority of the members of the borough
improvement board of the borough in
which such real property is located.
3. Before any sale or lease to a local
development corporation incorporated
or reincorporated under this article shall
be authorized, a public hearing shall be
held by the local legislative body, or by the
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board of estimate, as the case may be, to
consider the proposed sale or lease.
4. Notice of such hearing shall be published
at least 10 days before the date set for the
hearing in such publication and in such
manner as may be designated by the local
legislative body, or the board of estimate
as the case may be.
5. A local development corporation,
incorporated or reincorporated under
this section, which purchases or leases
real property from a county, city, town
or village, shall not, without the written
approval of the county, city, town or
village, use such real property for any
purpose except the purposes set forth
in the certificate of incorporation or
reincorporation of said local development
corporation. In the event such real
property is used in violation of the
restrictions of this paragraph, the attorney
general may bring an action or special
proceeding to enjoin the unauthorized use.

Certificate of Incorporation.
In addition to the requirements of § 402
(Certificate of incorporation; contents) the
certificate of incorporation or reincorporation of
a local development corporation incorporated
or reincorporated under this article shall
state: (i) that all income and earnings of such
corporation shall be used exclusively for its
corporate purposes or accrue and be paid
to the New York job development authority;
(ii) that no part of the income or earnings of
such corporation shall inure to the benefit
or profit of, nor shall any distribution of its
property or assets be made to any member
or private person, corporate or individual,
or any other private interest, except that the
certificate of incorporation or reincorporation
may authorize the repayment of loans and may
also authorize the repayment of contributions
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(other than dues) to the local development
corporation but only if and to the extent that
any such contribution may not be allowable as
a deduction in computing taxable income under
the Internal Revenue Code of 1954; and (iii) that
if such corporation accepts a mortgage loan
or loans from the New York job development
authority, such corporation shall be dissolved in
accordance with the provisions of paragraph (g)
upon the repayment or other discharge in full
by such corporation of all such loans.

Exemption of income from taxation.
The income and operations of corporations
incorporated or reincorporated under this
section shall be exempt from taxation.

Dissolution.
Upon the dissolution of any local development
corporation incorporated or reincorporated
under this section, no member or private
person, corporate or individual, or other private
interest shall be entitled to any distribution
or division of its remaining funds and other
property and rights and interests in property,
and the balance thereof, after the payment
of all debts and liabilities of the corporation
of whatsoever kind and nature, (including
the payment of loans and contributions the
repayment of which has been authorized in its
certificate of incorporation or reincorporation)
shall be distributed to one or more counties,
cities, towns or villages within the territory
designated in its certificate of incorporation
or reincorporation as the territory in which its
operations are principally to be conducted,
for furtherance of the purposes set forth
in paragraph (a), or to the New York job
development authority, as shall be provided
by said corporation or by order of the supreme
court of the State of New York pursuant to
§ 1008 (Jurisdiction of Supreme Court to
supervise dissolution and liquidation).
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Corporations heretofore incorporated.
Any corporation heretofore incorporated
under the membership corporations law or
this chapter, or under the stock or business
corporation law for any of the purposes set
forth in paragraph (a) of this section may
amend its certificate of incorporation and
be reincorporated as a local development
corporation organized under this section by
making and filing in the office of the secretary
of state a certificate, stating the name of such
corporation, and, if it has been changed,
the name under which it was originally
incorporated, the date of its incorporation,
the names and post office addresses of its
members or of the holders of record of all of
the outstanding shares of such corporation
entitled to vote with relation to the proceedings
provided for in the certificate and that such
corporation has elected to become and be a
local development corporation organized and
operated under and by virtue of this section.
Such certificate shall be either: (i) subscribed
in person or by proxy by all of the members or
the holders of record of all of the outstanding
shares of such corporation entitled to vote
with relation to such proceedings and shall
have annexed an affidavit of the secretary or
an assistant secretary that the persons who
have executed the certificate, in person or by
proxy, constitute all of the members or the
holders of record of all of the outstanding
shares of the corporation entitled to vote with
relation to the proceedings provided for in the
certificate; or (ii) subscribed by the president
or a vice president and the secretary or an
assistant secretary and shall have annexed
an affidavit of such officers stating that they
have been authorized to execute and file such
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certificate by the votes, cast in person or by
proxy, of all of the members or of the holders of
record of all of the outstanding shares of such
corporation entitled to vote with relation to such
proceedings at the meeting at which such votes
were cast, and that such votes were cast at a
meeting of members or stockholders held on
a date specified, upon notice pursuant to § 605
(Notice of meeting of members) or to § 605 of
the Business Corporation Law. Every certificate
filed under this paragraph shall have endorsed
thereon or annexed thereto the approval of
a justice of the supreme court of the judicial
district in which the office of the corporation is
to be located. A reincorporation pursuant to this
paragraph shall not effect a dissolution of the
corporation, but shall be deemed a continuation
of its corporate existence, without affecting its
then existing property rights or liabilities, or the
liabilities of its members or officers as such, but
thereafter it shall have only such rights, powers
and privileges, and be subject only to such other
duties and liabilities, as a corporation created
for the same purposes under this article.

Effect of section.
Corporations incorporated or reincorporated
under this section shall be organized and
operated exclusively for the purposes set forth
in paragraph (a), shall have, in addition to the
powers otherwise conferred by law, the powers
conferred by paragraph (c) and shall be subject
to all the restrictions and limitations imposed
by paragraph (e) and paragraph (g). Insofar as
the provisions of this section are inconsistent
with the provisions of any other law, general or
special, the provisions of this section shall be
controlling as to corporations incorporated or
reincorporated hereunder.
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APPENDIX C:
STATE
ENVIRONMENTAL
QUALITY REVIEW ACT
(SEQRA) PROCESS
Excerpts From the State Environmental Quality Review Act
Section 617.2 Definitions
As used in this Part, unless the context
otherwise requires:
“Type I Action” means an action or class of
actions identified in § 617.4 of this Part, or in any
involved agency’s procedures adopted pursuant
to § 617.14 of this Part.
“Type II Action” means an action or class of
actions identified in § 617.5 of this Part. When
the term is applied in reference to an individual
agency’s authority to review or approve
a particular proposed project or action, it
shall also mean an action or class of actions
identified as Type II Actions in that agency’s
own procedures to implement SEQR adopted
pursuant to § 617.14 of this Part. The fact that
an action is identified as a Type II Action in any
agency’s procedures does not mean that it
must be treated as a Type II Action by any other
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involved agency not identifying it as a Type II
Action in its procedures.
“Unlisted Action” means all actions not identified
as a Type I or Type II Action in this Part, or, in the
case of a particular agency action, not identified
as a Type I or Type II Action in the agency’s own
SEQR procedures.

Section 617.3 General Rules
No agency involved in an action may undertake,
fund or approve the action until it has complied
with the provisions of SEQR. A project sponsor
may not commence any physical alteration
related to an action until the provisions of SEQR
have been complied with. The only exception
to this is provided under paragraphs 617.5(c)
(18), (21) and (28) of this Part. An involved
agency may not issue its findings and decision
on an action if it knows any other involved
agency has determined that the action may
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have a significant adverse impact on the
environment until a final EIS has been filed.
The only exception to this is provided under
subparagraph 617.9(a)(5)(i) of this Part.
SEQR does not change the existing jurisdiction
of agencies nor the jurisdiction between or
among State and local agencies. SEQR provides
all involved agencies with the authority, following
the filing of a final EIS and written findings
statement, or pursuant to subdivision 617.7(d)
of this Part to impose substantive conditions
upon an action to ensure that the requirements
of this Part have been satisfied. The conditions
imposed must be practicable and reasonably
related to impacts identified in the EIS or the
conditioned negative declaration.
An application for agency funding or approval
of a Type I or Unlisted Action will not be
complete until:
1. a negative declaration has been issued; or
2. until a draft EIS has been accepted by the
lead agency as satisfactory with respect to
scope, content and adequacy. When the
draft EIS is accepted, the SEQR process will
run concurrently with other procedures
relating to the review and approval of the
action, if reasonable time is provided for
preparation, review and public hearings
with respect to the draft EIS.
The lead agency will make every reasonable
effort to involve project sponsors, other
agencies and the public in the SEQR process.
Early consultations initiated by agencies can
serve to narrow issues of significance and
to identify areas of controversy relating to
environmental issues, thereby focusing on the
impacts and alternatives requiring in-depth
analysis in an EIS.
Each agency involved in a proposed action has
the responsibility to provide the lead agency
with information it may have that may assist
the lead agency in making its determination of
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significance, to identify potentially significant
adverse impacts in the scoping process, to
comment in a timely manner on the EIS if it
has concerns which need to be addressed
and to participate, as may be needed, in any
public hearing. Interested agencies are strongly
encouraged to make known their views on the
action, particularly with respect to their areas of
expertise and jurisdiction.
No SEQR determination of significance, EIS
or findings statement is required for actions
which are Type II.
Actions commonly consist of a set of activities or
steps. The entire set of activities or steps must
be considered the action, whether the agency
decision-making relates to the action as a whole
or to only a part of it.
1. Considering only a part or segment of an
action is contrary to the intent of SEQR. If
a lead agency believes that circumstances
warrant a segmented review, it must
clearly state in its determination of
significance, and any subsequent EIS, the
supporting reasons and must demonstrate
that such review is clearly no less
protective of the environment. Related
actions should be identified and discussed
to the fullest extent possible.
2. If it is determined that an EIS is necessary
for an action consisting of a set of activities
or steps, only one draft and one final EIS
need be prepared on the action provided
that the statement addresses each part
of the action at a level of detail sufficient
for an adequate analysis of the significant
adverse environmental impacts. Except
for a supplement to a generic
environmental impact statement
(See section 617.10(d) of this Part), a
supplement to a draft or final EIS will
only be required in the circumstances
prescribed in paragraph 617.9(a)(7) of
this Part.
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Agencies must carry out the terms and
requirements of this Part with minimum
procedural and administrative delay, must avoid
unnecessary duplication of reporting and review
requirements by providing, where feasible, for
combined or consolidated proceedings, and
must expedite all SEQR proceedings in the
interest of prompt review.
Time periods in this Part may be extended by
mutual agreement between a project sponsor
and the lead agency, with notice to all other
involved agencies by the lead agency.

Section 617.4 Type I Actions
The purpose of the list of Type I Actions in
this section is to identify, for agencies, project
sponsors and the public, those actions and
projects that are more likely to require the
preparation of an EIS than Unlisted Actions. All
agencies are subject to this Type I list.
1. This Type I list is not exhaustive of those
actions that an agency determines may
have a significant adverse impact on the
environment and require the preparation
of an EIS. However, the fact that an action
or project has been listed as a Type I Action
carries with it the presumption that it is
likely to have a significant adverse impact
on the environment and may require an EIS.
For all individual actions which are Type I or
Unlisted, the determination of significance
must be made by comparing the impacts
which may be reasonably expected to result
from the proposed action with the criteria
listed in section 617.7(c) of this Part.
2. Agencies may adopt their own lists of
additional Type I Actions, may adjust
the thresholds to make them more
inclusive, and may continue to use
previously adopted lists of Type I Actions
to complement those contained in this
section. Designation of a Type I Action by
one involved agency requires coordinated
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review by all involved agencies. An agency
may not designate as Type I any action
identified as Type II in § 617.5 of this Part.
The following actions are Type I if they are to
be directly undertaken, funded or approved
by an agency:
1. the adoption of a municipality’s
land use plan, the adoption by any
agency of a comprehensive resource
management plan or the initial adoption
of a municipality’s comprehensive zoning
regulations;
2. the adoption of changes in the allowable
uses within any zoning district, affecting 25
or more acres of the district;
3. the granting of a zoning change, at the
request of an applicant, for an action that
meets or exceeds one or more of the
thresholds given elsewhere in this list;
4. the acquisition, sale, lease, annexation or
other transfer of 100 or more contiguous
acres of land by a state or local agency;
5. construction of new residential units that
meet or exceed the following thresholds:
- 10 units in municipalities that have not
adopted zoning or subdivision regulations;
- 50 units not to be connected (at the
commencement of habitation) to existing
community or public water and sewerage systems including sewerage treatment works;
- in a city, town or village having a population of less than 150,000, 250 units to
be connected (at the commencement
of habitation) to existing community
or public water and sewerage systems
including sewerage treatment works;
- in a city, town or village having a population of greater than 150,000 but less than
1,000,000, 1,000 units to be connected
(at the commencement of habitation)
to existing community or public water
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and sewerage systems including sewage
treatment works; or
- in a city or town having a population of
greater than 1,000,000, 2,500 units to
be connected (at the commencement
of habitation) to existing community
or public water and sewerage systems
including sewage treatment works;
6. activities, other than the construction of
residential facilities, that meet or exceed
any of the following thresholds; or the
expansion of existing nonresidential
facilities by more than 50% of any of the
following thresholds:
- a project or action that involves the physical alteration of 10 acres;
- a project or action that would use
ground or surface water in excess of
2,000,000 gallons per day;
- parking for 1,000 vehicles;
- in a city, town or village having a population of 150,000 persons or less, a facility
with more than 100,00 square feet of
gross floor area;
- in a city, town or village having a population of more than 150,000 persons, a
facility with more than 240,000 square
feet of gross floor area;
7. any structure exceeding 100 feet above
original ground level in a locality without
any zoning regulation pertaining to height;
8. any Unlisted Action that includes a
nonagricultural use occurring wholly or
partially within an agricultural district
(certified pursuant to Agriculture and
Markets Law, article 25-AA, § 303 and
304) and exceeds 25% of any threshold
established in this section;
9. any Unlisted Action (unless the action
is designed for the preservation of the
facility or site) occurring wholly or partially
within, or substantially contiguous to, any
historic building, structure, facility, site or
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district or prehistoric site that is listed on
the National Register of Historic Places, or
that has been proposed by the New York
State Board on Historic Preservation for
a recommendation to the State Historic
Preservation Officer for nomination for
inclusion in the National Register, or that
is listed on the State Register of Historic
Places (The National Register of Historic
Places is established by 36 CFR Parts 60
and 63, 1994 (See §617.17 of this Part));
10. any Unlisted Action, that exceeds 25% of
any threshold in this section, occurring
wholly or partially within or substantially
contiguous to any publicly owned or
operated parkland, recreation area or
designated open space, including any
site on the Register of National Natural
Landmarks pursuant to 36 CFR Part 62,
1994 (See § 617.17 of this Part); or
11. any Unlisted Action that exceeds a Type I
threshold established by an involved
agency pursuant to § 617.14 of this Part.

Section 617.5 Type II Actions
Actions or classes of actions identified in this
section are not subject to review under this
Part. These actions have been determined not
to have a significant impact on the environment
or are otherwise precluded from environmental
review under Environmental Conservation Law,
article 8. The actions identified in this section
apply to all agencies.
Each agency may adopt its own list of Type II
Actions to supplement the actions listed in this
section. No agency is bound by an action on
another agency’s Type II list. An agency that
identifies an action as not requiring any
determination or procedure under this Part is
not an involved agency. Each of the actions on
an agency Type II list must:
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1. in no case, have a significant adverse
impact on the environment based on the
criteria contained in section 617.7(c) of this
Part; and
2. not be a Type I Action as defined in § 617.4
of this Part.
The following actions are not subject to review
under this Part:
1. maintenance or repair involving no
substantial changes in an existing structure
or facility;
2. replacement, rehabilitation or
reconstruction of a structure or facility, in
kind, on the same site, including upgrading
buildings to meet building or fire codes,
unless such action meets or exceeds any of
the thresholds in § 617.4 of this Part;
3. agricultural farm management practices,
including construction, maintenance and
repair of farm buildings and structures,
and land use changes consistent with
generally accepted principles of farming;
4. repaving of existing highways not involving
the addition of new travel lanes;
5. street openings and right-of-way openings
for the purpose of repair or maintenance
of existing utility facilities;
6. maintenance of existing landscaping or
natural growth;

9. construction or expansion of a singlefamily, a two-family or a three-family
residence on an approved lot including
provision of necessary utility connections
as provided in paragraph (11) and the
installation, maintenance and/or upgrade
of a drinking water well and a septic
system;
10. construction, expansion or placement of
minor accessory/appurtenant residential
structures, including garages, carports,
patios, decks, swimming pools, tennis
courts, satellite dishes, fences, barns,
storage sheds or other buildings not
changing land use or density;
11. extension of utility distribution facilities,
including gas, electric, telephone, cable,
water and sewer connections to render
service in approved subdivisions or in
connection with any action on this list;
12. granting of individual setback and lot line
variances;
13. granting of an area variance(s) for a singlefamily, two-family or three-family residence;
14. public or private best forest management
(silvicultural) practices on less than
10 acres of land, but not including waste
disposal, land clearing not directly related
forest management, clear-cutting or the
application of herbicides or pesticides;

7. construction or expansion of a primary or
accessory/appurtenant, non residential
structure or facility involving less than
4,000 square feet of gross floor area and
not involving a change in zoning or a use
variance and consistent with local land use
controls, but not radio communication or
microwave transmission facilities;

15. minor temporary uses of land having
negligible or no permanent impact on
the environment;

8. routine activities of educational
institutions, including expansion of existing
facilities by less than 10,000 square feet of
gross floor area and school closings, but
not changes in use related to such closings;

18. information collection including basic data
collection and research, water quality
and pollution studies, traffic counts,
engineering studies, surveys, subsurface
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16. installation of traffic control devices on
existing streets, roads and highways;
17. mapping of existing roads, streets,
highways, natural resources, land uses and
ownership patterns;
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investigations and soils studies that do not
commit the agency to undertake, fund or
approve any Type I or Unlisted Action;

27. adoption of regulations, policies,
procedures and local legislative decisions
in connection with any action on this list;

19. official acts of a ministerial nature involving
no exercise of discretion, including building
permits and historic preservation permits
where issuance is predicated solely on the
applicant’s compliance or noncompliance
with the relevant local building or
preservation code(s);

28. engaging in review of any part of an
application to determine compliance with
technical requirements, provided that no
such determination entitles or permits the
project sponsor to commence the action
unless and until all requirements of this
Part have been fulfilled;

20. routine or continuing agency
administration and management,
not including new programs or major
reordering of priorities that may affect the
environment;

29. civil or criminal enforcement proceedings,
whether administrative or judicial,
including a particular course of action
specifically required to be undertaken
pursuant to a judgment or order, or the
exercise of prosecutorial discretion;

21. conducting concurrent environmental,
engineering, economic, feasibility and
other studies and preliminary planning
and budgetary processes necessary to
the formulation of a proposal for action,
provided those activities do not commit
the agency to commence, engage in or
approve such action;
22. collective bargaining activities;
23. investments by or on behalf of agencies
or pension or retirement systems, or
refinancing existing debt;
24. inspections and licensing activities relating
to the qualifications of individuals or
businesses to engage in their business or
profession;
25. purchase or sale of furnishings, equipment
or supplies, including surplus government
property, other than the following: land,
radioactive material, pesticides, herbicides,
or other hazardous materials;
26. license, lease and permit renewals, or
transfers of ownership thereof, where
there will be no material change in permit
conditions or the scope of permitted
activities;
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30. adoption of a moratorium on land
development or construction;
31. interpreting an existing code, rule or
regulation;
32. designation of local landmarks or their
inclusion within historic districts;
33. emergency actions that are immediately
necessary on a limited and temporary
basis for the protection or preservation
of life, health, property or natural
resources, provided that such actions
are directly related to the emergency
and are performed to cause the least
change or disturbance, practicable under
the circumstances, to the environment.
Any decision to fund, approve or directly
undertake other activities after the
emergency has expired is fully subject to
the review procedures of this Part;
34. actions undertaken, funded or approved
prior to the effective dates set forth in
SEQR (See Chapters 228 of the Laws of
1976, 253 of the Laws of 1977 and 460
of the Laws of 1978), except in the case
of an action where it is still practicable
either to modify the action in such a
way as to mitigate potentially adverse
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environmental impacts, or to choose a
feasible or less environmentally damaging
alternative, the commissioner may, at the
request of any person, or on his or her
own motion, require the preparation of an
environmental impact statement; or, in the
case of an action where the responsible
agency proposed a modification of the
action and the modification may result
in a significant adverse impact on the
environment, an environmental impact
statement must be prepared with respect
to such modification;
35. actions requiring a certificate of
environmental compatibility and public
need under articles VII, VIII or X of the
Public Service Law and the consideration of,
granting or denial of any such certificate;
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36. actions subject to the class A or class B
regional project jurisdiction of the
Adirondack Park Agency or a local
government pursuant to §§ 807, 808 and
809 of the Executive Law, except class B
regional projects subject to review by local
government pursuant to § 807 of the
Executive Law located within the Lake
George Park as defined by subdivision one
of § 43-0103 of the Environmental
Conservation Law; and
37. actions of the Legislature and the Governor
of the State of New York or of any court,
but not actions of local legislative bodies
except those local legislative decisions
such as rezoning where the local legislative
body determines the action will not be
entertained.
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APPENDIX D:
OPEN MEETINGS LAW
Excerpts From the Open Meetings Law1
Section 102 Definitions
As used in this article:
“Meeting” means the official convening of a
public body for the purpose of conducting public
business including the use of videoconferencing
for attendance and participation by the
members of the public body.
“Public body” means any entity, for which a
quorum is required in order to conduct public
business and which consists of two or more
members, performing a governmental function
for the state or for an agency or department
thereof, or for a public corporation as defined
in § 66 of the General Construction Law, or
committee or subcommittee or other similar
body of such public body. [Section 66 of the
General Construction Law defines public
corporation to include a municipal corporation,
a district corporation, or a public benefit
corporation. A municipal corporation includes a
county, city, town, village and school district.]
“Executive session” means that portion of a
meeting not open to the general public.

1

Section 103 Open Meetings
and Executive Sessions
Every meeting of a public body shall be open
to the general public, except that an executive
session of such body may be called and
business transacted thereat in accordance with
§ 105 of this article.
Public bodies shall make or cause to be made
all reasonable efforts to ensure that meetings
are held in facilities that permit barrier-free
physical access to the physically handicapped,
as defined in subdivision five of § 55 of the
Public Buildings Law.
A public body that uses videoconferencing
to conduct its meetings shall provide an
opportunity for the public to attend, listen
and observe at any site at which a member
participates.
Public bodies shall make or cause to be made
all reasonable efforts to ensure that meetings
are held in an appropriate facility which can
adequately accommodate members of the
public who wish to attend such meetings.

N.Y. Public Officers Law, Article 7, “Open Meetings Law”.
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Section 104 Public Notice
Public notice of the time and place of a
meeting scheduled at least one week prior
thereto shall be given to the news media and
shall be conspicuously posted in one or more
designated public locations at least 72 hours
before such meeting.
Public notice of the time and place of every
other meeting shall be given to the extent
practicable, to the news media and shall
be conspicuously posted in one or more
designated public locations at a reasonable time
prior thereto.
The public notice provided for by this section
shall not be construed to require publication as
a legal notice.
If videoconferencing is used to conduct a
meeting, the public notice for the meeting shall
inform the public that the videoconferencing will
be used, identify the locations for the meeting,
and state that the public has the right to attend
the meeting at any of the locations.

Attorney-Client Privilege
In those circumstances where a public body
seeks legal advice from its attorney and the
attorney renders legal advice, the attorneyclient privilege may validly be asserted, and
communications made within the scope of the
privilege will be outside the coverage of the
Open Meetings Law. Therefore, even though
there may be no basis for conducting an
executive session pursuant to §105 of the Open
Meetings Law, a private discussion may be held
based on the assertion of the attorney-client
privilege, pursuant to the exception provided in
§108(3) of the Open Meetings Law.

Select Revisions to the
Open Meetings Law
First, effective April 14, 2010, Section 103 of
the Open Meetings Law has been amended,
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requiring public bodies to make a reasonable
effort to hold public meetings in a room which
can accommodate members of the public who
wish to attend. In the past, the Open Meetings
Law was silent regarding facility size and there
have been instances where large numbers of
the public have been prohibited from observing
or participating in meetings otherwise required
to be “open” to them. The amendments to
the Open Meetings Law do not address the
potential issue of whether a public entity would
be required to re-locate a public hearing or
meeting after it has been called to order, for
example, if an unexpectedly large crowd was to
attend (or would be permitted to provide audio
and/or video access in, say, an adjoining room).
Given the lack of clarity on this issue, further
guidance from the courts, the New York State
Attorney General’s Office or the New York State
Committee on Open Government may
be sought.
Second, effective on June 14, 2010, if a court
determines that a public body failed to comply
with any of the requirements of the Open
Meetings Law, the court may declare that
the actions or approvals undertaken by the
public body void, in whole or in part, without
prejudice to reconsideration in compliance with
the requirements of the Open Meetings Law.
If the court finds such a violation, it may also
require that the members of the public body
participate in a training session concerning the
obligations imposed by the Open Meetings Law
conducted by the staff of the Committee on
Open Government.
Third, effective April 1, 2011, any meeting of
a public entity may be recorded, broadcast,
webcast and photographed as long as it is not
disruptive to the proceedings of the meeting.
However, public bodies may adopt rules and
regulations (consistent with recommendations
from the Committee on Open Government)
governing the location of the equipment and
personnel used to photograph, broadcast,
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webcast or record those proceedings. Any rules
and regulations adopted by the public body
must be conspicuously posted during meetings
and written copies made available to meeting
attendees upon request.
Finally, effective February 2, 2012, any records
made available to the public pursuant to the
Freedom of Information Law (“FOIL”), as well as
any proposed resolutions, law, rule, regulation,
policy or any amendments thereto that are
scheduled to be the subject of a discussion by
a public body during an open meeting, must

be made available upon request, to the extent
practical, prior to or at the meeting during
which the records will be discussed. A copy
of such records may be made available for a
reasonable fee, determined in accordance with
the FOIL statute. If the agency in which such
public body functions, maintains a regularly
updated website and uses high speed internet
connections, any such records must be posted
on the website to the extent practical as
determined by the agency in question, prior to
the open meeting.

General Information On the Open Meetings Law2
The Open Meetings or “Sunshine Law” went
into effect in New York in 1977. Amendments
that clarify and reaffirm your right to hear the
deliberations of public bodies became effective
on October 1, 1979. In brief, the law gives the
public the right to attend meetings of public
bodies, listen to the debates and watch the
decision- making process in action. As stated in
the legislative declaration in the Open Meetings
Law (Section 100): “It is essential to
the maintenance of a democratic society that
the public business be performed in an open
and public manner and that the citizens of this
State be fully aware of and able to observe the
performance of public officials and attend and
listen to the deliberations and decisions that go
into the making of public policy.”

1. What is a Meeting?
Although the definition of “meeting” was
vague as it appeared in the original law, the
amendments to the law clarify the definition
and the definition has been expansively
interpreted by the courts. “Meeting” is defined
to mean “the official convening of a public body
for the purpose of conducting public business.”
As such, any time a quorum of a public body
2

gathers for the purpose of discussing public
business, the meeting must be convened open
to the public, whether or not there is an intent
to take action, and regardless of the manner in
which the gathering may be characterized. The
definition also authorizes members of public
bodies to conduct meetings by videoconference.
Nonetheless, a meeting cannot validly be held
by telephone or through the use of email.
Since the law applies to “official” meetings,
chance meetings or social gatherings are not
covered by the law. Also, the law is silent with
respect to public participation. Therefore, a
public body may permit you to speak at open
meetings, but is not required to do so.

2. What is Covered by the Law?
The law applies to all public bodies. “Public
body” is defined to cover entities consisting
of two or more people that conduct public
business and perform a governmental function
for the State, for an agency of the State, or for
public corporations, including cities, counties,
towns, villages and school districts, for example.
In addition, committees and subcommittees
consisting solely of members of a governing

This information is taken from the New York State handbook entitled “Your Right to Know: New York State’s Open Government Laws.”
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body are specifically included within the
definition. Consequently, city councils, town
boards, village boards of trustees, school
boards, commissions, legislative bodies and
sub/committees of those groups all fall within
the framework of the law.

3. Notice of Meetings
The law requires that notice of the time and
place of all meetings be given prior to every
meeting. If a meeting is scheduled at least a
week in advance, notice must be given to the
public and the news media not less than 72
hours prior to the meeting. Notice to the public
must be accomplished by posting in one or more
designated public locations. When a meeting is
scheduled less than a week in advance, notice
must be given to the public and the news media
“to the extent practicable” at a reasonable time
prior to the meeting. Again, notice to the public
must be given by means of posting.
If videoconferencing is used to conduct a
meeting, the public notice for the meeting must
inform the public that videoconferencing will be
used, identify the locations for the meeting, and
state that the public has the right to attend the
meeting at any of the locations.

4. When Can a Meeting be Closed?
The law provides for closed or “executive”
sessions under circumstances prescribed in
the law. It is important to emphasize that an
executive session is not separate from an open
meeting, but rather is defined as a portion of an
open meeting during which the public may be
excluded.
To close a meeting for executive session, the
law requires that a public body take several
procedural steps. First, a motion must be made
during an open meeting to enter into executive
session; second, the motion must identify “the
general area or areas of the subject or subjects
to be considered”; and third, the motion
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must be carried by a majority vote of the total
membership of a public body.
Further, a public body cannot close its doors to
the public to discuss the subject of its choice,
for the law specifies and limits the subject
matter that may appropriately be discussed in
executive session. The eight subjects that may
be discussed behind closed doors include:
a. matters which will imperil the public safety
if disclosed;
b. any matter which may disclose the identity
of a law enforcement agency or informer;
c.

information relating to current or future
investigation or prosecution of a criminal
offense which would imperil effective law
enforcement if disclosed;

d. discussions regarding proposed, pending
or current litigation;
e. collective negotiations pursuant to Article 14
of the Civil Service Law (the Taylor Law);
f.

the medical, financial, credit or
employment history of a particular person
or corporation, or matters leading to the
appointment, employment, promotion,
demotion, discipline, suspension, dismissal
or removal of a particular person or
corporation;

g. the preparation, grading or administration
of examinations; and
h. the proposed acquisition, sale or lease of
real property or the proposed acquisition
of securities, or sale or exchange of
securities held by such public body, but
only when publicity would substantially
affect the value thereof.
These are the only subjects that may be
discussed behind closed doors; all other
deliberations must be conducted during open
meetings. It is important to point out that a
public body can never vote to appropriate public
monies during a closed session. Therefore,
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although most public bodies may vote during a
properly convened executive session, any vote
to appropriate public monies must be taken
in public. The law also states that an executive
session can be attended by members of the
public body and any other persons authorized
by the public body.

5. After the Meeting – Minutes
If you cannot attend a meeting, you can still find
out what actions were taken, because the Open
Meetings Law requires that minutes of both
open meetings and executive sessions must
be compiled and made available. Minutes of
an open meeting must consist of “a record or
summary of all motions, proposals, resolutions
and any matter formally voted upon and the
vote thereon.” Minutes of executive sessions
must consist of “a record or summary of the
final determination” of action that was taken,
“and the date and vote thereon.” Therefore, if,
for example, a public body merely discusses a
matter during executive session, but takes no
action, minutes of an executive session need
not be compiled. However, if action is taken,
minutes of the action taken must be compiled
and made available.
It is also important to point out that the Freedom
of Information Law requires that a voting record
must be compiled that identifies how individual
members voted in every instance in which a vote
is taken. Consequently, minutes that refer to a
four to three vote must also indicate who voted
in favor, and who voted against.

6. Enforcement of the Law
What can be done if a public body holds a
secret meeting? What if a public body makes a
decision during an executive session that should
have been open? Any “aggrieved” person can
bring a lawsuit. Since the law says that meetings
are open to the general public, you would
be aggrieved if you feel that you have been
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improperly excluded from a meeting or if you
believe that an executive session was held that
should have been open.
Upon a judicial challenge, a court may nullify
action taken by a public body in violation of the
law. In addition, a court also has the authority to
award reasonable attorney fees to the successful
party. This means that if you go to court and you
win, a court may (but need not) reimburse you
for your expenditure of legal fees.
It is noted that an unintentional failure to fully
comply with the notice requirements “shall not
alone be grounds for invalidating action taken at
a meeting of a public body.”

7. The Site of Meetings
As specified earlier, all meetings of a public
body are open to the general public. Moreover,
the law requires that public bodies make
reasonable efforts to ensure that meetings are
held in facilities that permit “barrier free physical
access” to physically handicapped persons.

8. Exemptions from the Law
The Open Meetings Law does not apply to:
2. judicial or quasi-judicial proceedings,
except proceedings of zoning boards of
appeals;
2. deliberations of political committees,
conferences and caucuses; or
3. matters made confidential by Federal or
State law.
Stated differently, the law does not apply to
proceedings before a court or before a public
body that acts in the capacity of a court, to
political caucuses, or to discussions concerning
matters that might be made confidential under
other provisions of law. For example, Federal
law requires that records identifying students
be kept confidential. As such, a discussion
of records by a school board regarding a
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particular student would constitute a matter
made confidential by Federal law that would be
exempt from the Open Meetings Law.

9. P
 ublic Participation
and Recording Meetings
The Open Meetings Law provides the public
with the right to attend meetings of public
bodies, but it is silent concerning the ability of
members of the public to speak or otherwise
participate. Although public bodies are not
required to permit the public to speak at their

Available at HarrisBeach.com
© 2017 Harris Beach PLLC, all rights reserved.
800-685-1429

meetings, many have chosen to do so. In those
instances, it has been advised that a public body
should do so by adopting reasonable rules that
treat members of the public equally.
There is nothing in the Open Meetings Law
dealing with the right of those in attendance to
record meetings. However, judicial decisions
indicate that any person present may record an
open meeting (using either an audio or video
recorder), so long as use of a recording device is
not disruptive or obtrusive.
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APPENDIX E:
FREEDOM OF
INFORMATION LAW
Information Concerning The Freedom Of Information Law1
The Freedom of Information Law, effective
January 1, 1978, reaffirms your right to know
how your government operates. It provides
rights of access to records reflective of
governmental decisions and policies that affect
the lives of every New Yorker. The law preserves
the Committee on Open Government, which
was created by enactment of the original
Freedom of Information Law in 1974.

1. Scope of the Law
The law defines “agency” to include all
units of State and local government in New
York State, including State agencies, public
corporations and authorities, as well as any
other governmental entities performing a
governmental function for the State or for one
or more units of local government in the State
(Section 86(3)).
The term “agency” does not include the State
Legislature or the courts. As such, for purposes
of clarity, “agency” will be used hereinafter to
include all entities of government in New York,

1

except the State Legislature and the courts, both
of which will be discussed later.

2. What is a Record?
The law defines “record” as “any information
kept, held, filed, produced or reproduced by, with
or for an agency of the State Legislature, in any
physical form whatsoever...” (Section 86(4)).
Thus it is clear that items such as tape
recordings, microfilm and computer discs fall
within the definition of “record.” An agency is
not required to create a new record or provide
information in response to questions to comply
with the law. However, the courts have held
that an agency must provide records in the
form requested if it has the ability to do so. For
instance, if the agency can transfer data into a
requested format, the agency must do so upon
payment of the proper fee.

3. Accessible Records
The original statute granted rights of access
to nine specified categories of records to the
exclusion of all others. Therefore, unless a

This information is taken from the New York State handbook entitled “Your Right to Know: New York State Open Government Laws”.
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- instructions to staff that affect the public;
- final agency policy or determinations; or
- external audits, including but not limited
to audits performed by the comptroller
and the Federal government; or

record conformed to one of the categories of
accessible records, it was presumed deniable.
The current law, reversing that presumption,
states that all records are accessible, except
records or portions of records that fall within
one of the enumerated categories of deniable
records (Section 87(2)).
Deniable records include records or portions
thereof that:
a. are specifically exempted from disclosure
by State or Federal statute;
b. would if disclosed result in an unwarranted
invasion of personal privacy;
c.

would if disclosed impair present or
imminent contract awards or collective
bargaining negotiations;

d. are trade secrets or are submitted to an
agency by a commercial enterprise or
derived from information obtained from
a commercial enterprise and which if
disclosed would cause substantial injury
to the competitive position of the subject
enterprise;
e. are compiled for law enforcement
purposes and which if disclosed would:
- interfere with law enforcement investigations or judicial proceedings;
- deprive a person of a right to a fair trial
or impartial adjudication;
- identify a confidential source or disclose
confidential information relative
to a criminal investigation; or
- reveal criminal investigative techniques
or procedures, except routine
techniques and procedures;
f.

could if disclosed endanger the life or
safety of any person;

g. are inter-agency or intra-agency
communications, except to the extent that
such materials consist of:
i.

statistical or factual tabulations or data;
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h. are examination questions or answers
that are requested prior to the final
administration of such questions; or
i.

if disclosed, would jeopardize an agency’s
capacity to guarantee the security of its
information technology assets, such assets
encompassing both electronic information
systems and infrastructures.

The categories of deniable records are generally
directed to the effects of disclosure. They
are based in great measure upon the notion
that disclosure would in some instances
“impair,” “cause substantial injury,” “interfere,”
“deprive,” “endanger,” etc. This represents a
significant change from the thrust of the original
enactment.
One category of deniable records that does
not deal directly with the effects of disclosure
is exception (g), which deals with inter-agency
and intra-agency materials. The intent of the
exception is twofold. Memoranda or letters
transmitted from an official of one agency
to an official of another or between officials
within an agency may be denied, so long as
the communications (or portions thereof) are
advisory in nature, such as advice, opinions or
recommendations. For example, an opinion
prepared by staff which may be rejected or
accepted by the head of an agency need not
be made available. However, the statistical or
factual information, as well as the policies and
determinations upon which an agency relies in
carrying out its duties should be made available.
There are also special provisions in the law
regarding the protection of trade secrets
and critical infrastructure information. Those
provisions pertain only to State agencies and
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enable a person submitting records to State
agencies to request that records be kept
separate and apart from all other agency
records on the ground that they constitute trade
secrets. In addition, when a request is made for
records falling within these special provisions,
the submitter of such records is given notice
and an opportunity to justify a claim that the
records would if disclosed result in substantial
injury to his or her competitive position or
other harm. A member of the public requesting
records may challenge such a claim.
Generally, the law provides access to existing
records. Therefore, an agency need not create
a record in response to a request. Nevertheless,
each agency must maintain the following
records (Section 87(3)):
a. a record of the final vote of each member
in every agency proceeding in which the
member votes;
b. a record setting forth the name, public
office address, title and salary of every
officer or employee of the agency; and
c.

a reasonably detailed current list by subject
matter of all records in possession of an
agency, whether or not the records are
accessible.

4. Production of Records
With respect to the production of records,
Section 87(5)(a) now requires an agency to
furnish records in the medium requested and
precludes the agency from any encrypting
records provided in computer format. Further,
amendments to Section 89(3)(a) of FOIL state
that an agency shall not deny a request due to
insufficient staff or other basis, if an outside
service can be retained to accommodate the
requestor, and if the requestor agrees to pay
the actual cost of reproducing the records.
Section 89(3) of FOIL had historically provided
that FOIL pertains to existing records and does
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not require that an agency create a record
in response to a request. Section 89(3) now
provides that “any programming necessary to
retrieve a record maintained in a computer
storage system and to transfer that record
to the medium requested…or to allow the
transferred record to be read or printed
shall not be deemed to be the preparation
or creation of a new record.” Therefore, if a
request reasonably describes records or data
maintained electronically, and when extracting
the data with new programming is more
efficient than manual retrieval or redactions
from non- electronic records, the agency is
required to do so. Section 87(5)(b) also prohibits
an agency from entering into or renewing a
contract to create or maintain records if such a
contract will impair public inspection or copying.

5. Protection of Privacy
One of the exceptions to rights of access,
referred to earlier, states that records may be
withheld when disclosure would result in “an
unwarranted invasion of personal privacy”
(Section 87(2)(b)).
Unless otherwise deniable, disclosure shall not
be construed to constitute an unwarranted
invasion of personal privacy when identifying
details are deleted, when the person to
whom a record pertains consents in writing to
disclosure, or when upon presenting reasonable
proof of identity, a person seeks access to
records pertaining to him or herself.

6. How To Obtain Records
Subject Matter List. As noted earlier, each
agency must maintain a “subject matter list.”
The list is not a compilation of every record an
agency has in its possession, but rather is a list
of the subjects or file categories under which
records are kept. It must make reference to all
records in possession of an agency, whether or

Appendix E-3

not the records are available. You have a right to
know the kinds of records agencies maintain.
The subject matter list must be compiled in
sufficient detail to permit you to identify the file
category of the records sought.

7. Regulations
Each agency must adopt standards based upon
general regulations issued by the Committee.
These procedures describe how you can inspect
and copy records. The Committee’s regulations
and a model designed to enable agencies to
easily comply are available on request and on
the Committee’s website.

8. Designation of Records Access Officer
Under the regulations, each agency must
appoint one or more persons as records access
officer. The records access officer has the duty
of coordinating an agency’s response to public
requests for records.
The records access officer is responsible for
responding to requests directly or ensuring
that agency personnel keep the subject matter
list up to date, assist you in identifying records
sought, make the records promptly available or
deny access in writing, provide copies of records
or permit you to make copies, certifying that a
copy is a true copy and, if the records cannot be
found, certify either that the agency does not
have possession of the requested records or
that the agency does have the records, but they
cannot be found after diligent search.
The regulations also state that the public shall
continue to have access to records through
officials who have been authorized previously to
make information available.

9. Requests for records
An agency may ask you to make your request
in writing. The law requires you to “reasonably
describe” the record in which you are interested
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(Section 89(3)). Whether a request reasonably
describes records often relates to the nature
of an agency’s filing or recordkeeping system.
If records are kept alphabetically, a request
for records involving an event occurring on a
certain date might not reasonably describe
the records. Locating the records in that
situation might involve a search for the
needle in the haystack, and an agency is not
required to engage in that degree of effort. The
responsibility of identifying and locating records
sought rests to an extent upon the agency. If
possible, you should supply dates, titles, file
designations, or any other information that will
help agency staff to locate requested records,
and it may be worthwhile to find out how an
agency keeps the records of your interest (i.e.,
alphabetically, chronologically or by location) so
that a proper request can be made.
The law also provides that agencies must accept
requests and transmit records requested via
email when they have the ability to do so. For
additional guidance concerning email requests,
see the following link: http://www.dos.ny.gov/
coog/emailresponse.html.
Within five business days of the receipt of
a written request for a record reasonably
described, the agency must make the record
available, deny access in writing giving the
reasons for denial, or furnish a written
acknowledgment of receipt of the request
and a statement of the approximate date
when the request will be granted or denied,
which must be reasonable in consideration of
attendant circumstances, such as the volume
or complexity of the request. The approximate
date ordinarily cannot exceed 20 business days
from the date of the acknowledgment of the
receipt of a request. If the agency acknowledges
the receipt of a request and concludes a request
cannot be granted within 20 business days, it
is required to inform the person requesting
the record of the reason for the delay, and to
provide a specific date when it will grant access.
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When a specific date beyond 20 business days
is given, it must be reasonable in relation to the
circumstances of the request.
If the agency fails to abide by any of the
requirements concerning the time within which
it must respond to a request, the request is
deemed denied, and the person seeking the
records may appeal the denial.

10. Fees
Copies of records must be made available
on request. Except when a different fee is
prescribed by statute, an agency may not
charge for inspection, certification or search
for records, or charge in excess of 25 cents per
photocopy up to 9 by 14 inches
(Section 87(1)(b)(iii)). Fees for copies of other
records may be charged based upon the
actual cost of reproduction. If an agency has
no photocopying equipment, a transcript of
records can be made on request. However, you
may be charged for the clerical time involved.
Section 87(1)(c) defines the basis for
determining the actual cost of reproducing
records maintained electronically.
However, where substantial time is needed
to prepare a copy (defined in the statute as
at least two hours of an employee’s time) the
FOIL permits an agency to now charge a fee
based on the cost of the storage medium used,
as well as the hourly salary of the lowest paid
employee who has the skill needed to do so.
Specifically, Section 87(1)(b)(iii) of FOIL now
requires the agency to prescribe the “actual
cost” of reproducing the records. Section 87(c)
excludes from “actual cost” any search time or
administrative time and precludes charging
a fee for preparing the copy unless it takes at
least two hours. Section 87(c) also requires the
agency to inform the requestor of the estimated
cost of preparing a copy of a record if more
than two hours of employee time are needed
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or if the agency engages outside assistance in
preparing the record.
Additionally, Section 89(3) precludes an agency
from claiming the records are voluminous
or that it lacks adequate staff if the agency
may engage outside professional services to
provide copying, programming or other services
required to provide the copy, the costs of which
the agency may recover as “actual cost.”

11. Denial of Access and Appeal
Unless a denial of a request occurs due to a
failure to respond in a timely manner, a denial
of access must be in writing, stating the reason
for the denial and advising you of your right to
appeal to the head or governing body of the
agency or the person designated to determine
appeals by the head or governing body of the
agency. You may appeal within 30 days of a
denial.
Upon receipt of the appeal, the agency head,
governing body or appeals officer has
10 business days to fully explain in writing
the reasons for further denial of access or
to provide access to the records. Copies of
all appeals and the determinations thereon
must be sent by the agency to the Committee
on Open Government (Section 89(4)(a)). This
requirement will enable the Committee to
monitor compliance with law and intercede
when a denial of access may be improper.
A failure to determine an appeal within
10 business days of its receipt is considered
a denial of the appeal.
You may seek judicial review of a final agency
denial by means of a proceeding initiated
under Article 78 of the Civil Practice Law and
Rules. When a denial is based upon one of
the exceptions to rights of access that were
discussed earlier, the agency has the burden of
proving that the record sought falls within one
or more of the exceptions (Section 89(4)(b)).

Appendix E-5

The Freedom of Information Law permits a
court, in its discretion, to award reasonable
attorney’s fees to a person denied access to
records. To do so, a court must find that the
person denied access “substantially prevailed,”
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and either that the agency had no reasonable
basis for denying access or that it failed to
comply with the time limits for responding to a
request or an appeal.

Appendix E-6

Long Island

New York City

Mid-Hudson

Capital Region

North Country

Mohawk Valley

Central New York

Southern Tier

WesternFinger Lakes

Western New York

New York City Area

NEW YORK STATE
REGIONAL ECONOMIC
DEVELOPMENT COUNCILS

Offices throughout New York:
ALBANY
677 Broadway
Albany, NY 12207
518-427-9700
Kevin T. Bezio
William M. Flynn
Michael T. Grady
Justin S. Miller
Hal C. Patrick
Mitchell Pawluk
Robert J. Ryan
Karl J. Sleight

BUFFALO
Larkin at Exchange
726 Exchange Street
Suite 1000
Buffalo, NY 14210
716-200-5050
Shawn M. Griffin
Pietra Lettieri Zaffram
Todd Miles
Robert G. Murray

ITHACA
119 East Seneca Street
Ithaca, NY 14850
607-273-6444
Edward C. Hooks
Mark B. Wheeler

LONG ISLAND
Nassau County
The Omni
333 Earle Ovington Blvd
Suite 901
Uniondale, NY 11553
516-880-8484
Robert J. Chanis
Keith M. Corbett
Thomas J. Garry
William J. Garry
Andrew D. Komaromi

HarrisBeach.com

Suffolk County
538 Broadhollow Road
Suite 301
Melville, NY 11747
516-222-0222
Keith Brown
Nicole Christian
Anthony Manetta

NEW YORK CITY
100 Wall Street
New York, NY 10005
212-687-0100
Doron M. Bar-Levav
H. Todd Bullard
Andrew D. Komaromi
Todd Miles
Eric P. Taylor

SARATOGA SPRINGS

Offices Also In:

358 Broadway
Saratoga Springs, NY 12866

NEW HAVEN, CT

518-587-0551

195 Church St.
New Haven, CT 06509

Justin S. Miller
Karl J. Sleight

NEWARK, NJ

SYRACUSE
 33 West Washington Street
3
Suite 200
Syracuse, NY 13202
315-423-7100
Steven A. Marshall

WHITE PLAINS
445 Hamilton Avenue
White Plains, NY 10601

Mary Ann Gale, Paralegal

914-683-1200

ROCHESTER

Darius P. Chafizadeh
Christopher H. Feldman
Todd Miles
David M. Rothman

99 Garnsey Road
Pittsford, NY 14534
585-419-8800

One Gateway Ctr.
Newark, NJ 07102

Joanne L. Finnegan, Paralegal
Mary Ann Gale, Paralegal

Christopher A. Andreucci
Rachel Baranello Endress
H. Todd Bullard
Brian Cotrell
Marybeth E. Frantz Orsini
Russell E. Gaenzle
Francis L. Gorman, III
Shawn M. Griffin
Patrick M. Malgieri
Munesh Patel
BUFFALO
Frank C. Pavia
Joseph D. Picciotti
Charles I. Schachter
Philip G. Spellane

ROCHESTER

SYRACUSE

ITHACA

SARATOGA
SPRINGS
ALBANY

Roberta Jordans,

WHITE
PLAINS

Mgr. Economic Development

Amy Abbink, Paralegal
Debra Mantelli, Paralegal
Alex Neubert, Paralegal
Lori A. Palmer, Paralegal

NEW HAVEN,
CT

NEW YORK CITY
MELVILLE

NEWARK, NJ
UNIONDALE

